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QUESTIONS PRESENTED 


I 


Was it in error for the lower Court to instruct the jury in such fashion 
as to shift the burden of proof to the appellants by giving conclusive force and 
effect to presumptive evidence which said evidence did not possess and, there- 
by, give license to jury to use the same evidence as a sole basis for determin- 
ing guilt as to independent and distinct offenses. 


0 


Was it in error for the trial Court to have refused on motion to grant 
a mistrial in the instance where during the course of the trial the jury had 
been informed that the accused co-defendant had previously pleaded guilty to 
the felony count of the indictment which jointly charged the co-defendant and 
the appellants. 


a 


Does probable cause exist for the arrest of persons who enter a 
licensed public establishment merely by virtue of the fact that prior to their 
entry into the premises that Police Officers in the execution of a search warrant 
for the violation of the lottery laws had discovered certain numbers parapher- 
nalia concealed in a portion of the premises and had also discovered some 


numbers paraphernalia on the person of the licensee, who was present in the 


premises when the Police arrived. 
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APPEALS FROM THE UNITED STATES DISTRICT 
COURT FOR THE DISTRICT OF COLUMBIA 


APPELLANTS' BRIEF 


JURISDICTIONAL STATEMENT 


| 
The jurisdiction of this Honorable Court is invoked under Section 1291 


of Title 28 of the United States Code, and Rule 37 of the Federal Rules of Crimi- 
nal Procedure. 
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STATUTES AND RULES INVOLVED 
D. C. Code, Section 22-1501. Lotteries - Promotion - Sale or Possession 
of tickets. 


If any person shall within the District 
keep, set up, or promote, or be concerned as 
owner, agent, or clerk, or in any other manner, 
in managing, carrying on, promoting, or adverti- 
sing directly or indirectly, any policy lottery, 
policy shop, or any lottery, or shall sell or 
transfer any chance, or right, or interest, 
tangible, in any policy, lottery, or any 
lottery, or shall sell for transfer any ticket, 
certificate, bill, token, or other device, pur- 
porting or intended to guarantee or assure to 
any person or entitle him to a chance of draw- 
ing or obtaining a prize to be drawn in any 
lottery, or ina game or device commonly known 
as policy lottery or policy transfer, or have in 
possession for the purpose of sale or transfer, 

a chance orticket in or share of a ticket in 

any lottery or any such bill, certificate, token, 

or other device, he shall be fined upon convic- 
tion of each said offense not more than $1, 000. 00, 
or be imprisoned not more than three years, or 
both. The possession of any copy of record of 
any such chance, right, token, or other device 
shall be prima facie evidence that the possessor 
of such copy of record did, at the time and place 
concerned as owner, agent, or clerk, or otherwise 
in managing, carrying on, promoting, or adverti- 
sing a policy lottery, policy shop, or lottery. 


D. C. Code, Section 22-1502. Possession of Lottery or policy tickets. 


if any person shall, within the District 
of Columbia knowingly have in his possession or 
under his control any record, notation receipt, 
ticket, certificate, bill, slip, token, paper 
or writing, current or not current, used or to 
be used in violating the provisions of Section 
863, 865 or 896 of this Act, he shall, upon 
conviction of each such offense, be fined not 
more than $1, 000. 00 or be imprisoned for not 
more than one year, or both. For the purpose 
of this section, possession of any record, 
notation, receipt, ticket, certificate, bill, 
slip, token, paper, or writing shall be pre- 
sumed to be knowing possession thereof. 
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D. C. Code, Section 22-1505. Permitting gambling table or device to be 
set up. (Amended - which reads in part) 


(a) Any house, building, vessel, shed, 
booth, shelter, vehicle, enclosure, room, lot, 
or other premises in the District of Columbia, 
used or to be used in violating the provisions 
of section 863 or 865 of this Act, shall be’ 
deemed "Gambling premises" for the purpose of 
this section. 


(b) It shall be unlawful for any person 
in the District of Columbia knowingly, as owner, 
lessee, agent, employee, operator, occupant, or 
otherwise, to maintain or aid or permit the main- 
taining of any gambling premises. | 


UNITED STATES CONSTITUTION 
Fourth Amendment to the Constitution: 


The rights of the people to be secure in 
their persons, houses, papers, and effects, 
against unreasonable searches and seizures, 
Shall not be violated; and no warrants shall 
issue, but upon probable cause, supported by 
oath or affirmation, and particularly describ- 
ing the place to be searched, and the persons 
or things to be seized. 


Fifth Amendment to the Constitution: 


No person shall be held to answer for a 
capital or otherwise infamous crime unless on 
a presentment or indictment of a grand jury, 
except in cases arising in the land or naval 
forces or in the militia when in actual service 
in time of war or public danger; nor shall any 
person be subject for the same offense to be 
twice put in jeopardy of life or limb; nor shall 
be compelled in any criminal case to be a witness 
against himself, nor be deprived of life, liberty, 
or property without due process of law; nor shall 
private property be taken for public use without 
just compensation. | 
| 
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Federal Rules Criminal Procedure Rule 8, Joinder of Offenses of 
Defendants. 


(a) Joinder of Offenses. Two or more 
offenses may be charged in the same indictment 
or information in a separate count for each 
offense if the offenses charged, whether felonies 
or misdemeanors or both, are of the same 
similar character or are based on the same act or 
transaction or on two or moreacts or transactions 
connected together or constituting parts of a 
common scheme or plan. 


(b) Joinder of Defendants. Two or more 
defendants may be charged in the same indictment 
or information if they are alleged to have parti- 
cipated in the same act or transaction or in the 
same series of acts or transactions constituting 
an offense or offenses. Such defendants may be 
charged in one or more counts together or separately 
and all of the defendants need not be charged in 
each count. 


Federal Rules Criminal Procedure Rule 13, Trial Together of Indictments 


or Informations. 


The court may order two or more indictments 
or informations or both to be tried together if 
the offenses, and the defendants if there is more 
than one, could have been joined in a single indict- 
ment or information. The procedure shall be the 
same as if the prosecution were under such single 
indictment or information. 


Federal Rules Criminal Procedure Rule 14, Relief from Prejudicial 
Joinder. 


If it appears that a.defendant or the govern- 
ment is prejudiced by a joinder of offenses or of 
defendants in an indictment or information or by 
such joinder for trial together, the court may 
order an election or separate trials of counts, 
grant a severance of defendants or provide what- 
ever other relief justice requires. 
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Federal Rules Criminal Procedure Rule 41, Search and Seizure. 


(e) Motion for return of Property and to 
Suppress Evidence. A person aggrieved by an 
unlawful search and seizure may move the dis- 
trict court for the district in which the property 
was seized for the return of the property and to 
Suppress for use as evidence anything obtained on 
the ground that (1) the property was illeg: lly 
Seized without warrant, or (2) the ae is 
insufficient on its face, or (3) the property 
seized is not that described in the warrant, or 
(4) there was not probable cause for believing 
the existence of the grounds on which the warrant 
was issued, or (5) the warrant was illegally 
executed. The judge shall receive evidence on 
any issue of fact necessary to the decision of 
the motion. If the motion is granted the prop- 
erty shall be restored unless otherwise subject 
to unlawful detention and it shall not be admis- 
sible in evidence at any hearing or trial. | The 
motion to suppress evidence may also be made in 
the district where the trial is to be had. The 
motion shall be made before trial or hearing unless 
opportunity therefor did not exist or the defendant 
was not aware of the grounds for the motion, but 
the court in its discretion may entertain the 
motion at the trial or hearing, | 


STATEMENT OF THE CASE 
eee Se A 


The appellants were charged along with one Yancy Peterson and 
one Phillip Fludd in a seven count indictment with violation of Title 22, 
Sections 1501, 1502 and 1505 of the District of Columbia Code (J. A. 7-9). 

The only Count of the indictment which was common to all of the 
defendants below was count one thereof which concerned itself with the 
charge of the operation of a lottery. The appellant, JAMES R. CARTER, 
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and one Phillip Fludd,2/ were charged jointly in Count Two of the indict- 
ment with maintaining a gambling premises. Count three of the indictment 
charged the appellant, Carter, with having had number paraphernalia in 

his possession on or about September 26, 1958. Count four of the indict- 
ment charged the appellant Joe S. Fludd, with having had number para- 
phernalia in his possession on the same date. Count six of the indictment 
similarly charged the appellant, James M. Hicks. Neither of the appellants 
was charged in Count seven. (J.A. 7-9). 

A United States: Commissioner's search warrant was obtained for 
premises 2023 Benning Road, N. W. (basement) together with three arrest 
warrants. The warrants were issued on the basis of an affidavit sworn to 
by Officer Jack Evans and Tarver J. Thomas, Jr. (J. A. 4-7). However, 
none of the arrest warrants concerned any of the appellants. (J.A. 4). 

The sufficiency and legality of the search warrant including the 
legality of its execution as well as the legality of the arrests of the appel- 
lants was challenged in some measure prior to trial and quite fully on oral 
motions made during the course of the trial. The motions were denied. 

The District Attorney made an opening statement to the jury and 
counsel for the then defendants below moved for a judgment acquittal for 
all the defendants as to Count one of the indictment on the ground that 
the Government had not stated that it would prove that the defendants had 
operated the same lottery jointly or in concert. (J.A. 16).. The Court 
in denying the motions stated that the Government was not bound to prove 
that the defendants acted jointly or in concert (J. A. 17). 

The Government in putting on its case for the prosecution, called 
as its first witness, Officer Tarver J. Thomas, Jr., who testified sub- 
stantially; that on September 2, 1958, he had seen people entering and 


ee 

1/ The jury returned a verdict of not guilty as to Phillip Fludd on 
count seven of the indictment and the remaining counts, upon which 
the jury could not agree, were thereupon dismissed. (J.A- 122). 
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leaving after a few minutes, the basement of 2023 Benning Road, N.E., 
which premises was a shoe shine parlor; that at or about 2:50 P. M. that 
day, he had seen the appellant, Carter, come to the front door of the 
basement premises and stand for a few minutes; that he later saw Phillip 
Fludd 2/ come out of the premises and stand on the steps; that on the same 
date, he had seen one Yancy Peterson 2/ reputed to have been a numbers pick- 
up man, enter the basement of the premises with bulging pockets, remain 
about five minutes and come out minus the bulge (over objection)(J. A. 18- 
20); that on September 3, 1958, he had observed 2023 Benning Road, N.E., 
and had seen people enter and leave and had also seen Yancy Peterson and 
later Phillip Fludd go into the said premises; that on September 16, 1958, 
he was again in the vicinity of 2023 Benning Road, N. E. 5 at which time 


his observation was substantially the same as it had been previously except 
that he had seen an individual named Allen Morris known to him as a num- 
bers man, enter the premises (over objection)(J. A. 21); that on September 
22, 1958, his observation was similar to those made previously except 
that Yancy Peterson and Allen Morris had bulging pockets upon entering 
the premises and upon coming out they were without the bulge. (J. A. 21f). 
The witness Thomas' observation in respect to September 23, 1958 and 
September 24, 1958, were substantially the same as on the previous dates. 
(J. A. 22). On cross-examination, the witness Thomas admitted that he 
had not seen into the pockets which he had said were bulging and that he 
had not been into 2023 Benning Road, N. E., and he further testified that 
from the outside appearance of the premises, he determined that there was 


sold therein soda pop, candy, cigars and things of that sort 4/ (J. A. 23). 


2/ See footnote 1, supra. | 


| 
3/ According to the testimony of Officer Mills, Yancy! Peterson, who was 
named a defendant in the indictment, but who was not tried along with 
the appellants, had previously pleaded guilty to some (unidentified) 
offense under the indictment (J.A. 49). 
4/ It was stipulated between counsel that a license had been issued to 
Gs oe for a shoe shine parlor and for the sale of food products. 
JeAe 54). 
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Officer Jack Evans was the second witness called by the Government 
and he testified; that on September 22, 1958, at or about 11:00 A.M., he 
went to the basement of premises 2023 Benning Road, N.E. and after entering 
therein went through an open door to a rear room where he said he saw 
Phillip Fludd seated at a table upon which there were several unused numbers 
books and several slips of paper with what appeared thereon to be numbers 
bets, and that he also observed Phillip Fludd write several combinations of 
numbers on a Slip; that he attempted to get Phillip Fludd to accept a numbers 
bet but that Phillip Fludd refused him; that he later overheard other men 
approach Phillip Fludd to make bets 2/ ; that he neither arrested Phillip 
Fludd nor did he seize any of the gambling paraphernalia he allegedly saw 
(J. A. 24-26). 

Officer Robert G. Kissner followed the witness Evans and he testified 
on behalf of the Government as follows: That he went to premises 2023 Ben- 
ning Road, N. E. on September 26, 1958, in the company of other officers 
for the purpose of executing the search and arrest warrants; that upon 
arrival, at the rear of the premises, he observed that the back door was 
open; that Lieutenant Foran of the group stated that he had a search warrant 
for violation of the gambling laws and that thereupon, they entered the 
premises through the open door; that as he entered, he observed the appel- 
lant, Carter, standing near the doorway of the storage room; that he immed- 
iately arrested Carter and searched him and took from his person Govern- 
ment Exhibits Number one and two; that later Government Exhibits number 
three was found inside a drawer of the desk which was near where Carter 
had been standing when the officers entered; that while they (officers) were 
in the premises many persons were arrested; that to his knowledge, only 
two persons were not arrested; that at the time he arrested Carter, he did 
not tell him why he was being arrested (J. A. 26-28; 32-34). 

'5/ Phillip Fludd testified that he kept books for the appellant, Carter's 
business and he was in the process of attending to the books and records 
on September 22, 1958, when Officer Evans came into the back portion of 
the premises and asked him about accepting a numbers bet; that he told 
Officer Evans that no numbers were written there; that he, Phillip Fludd, 
had not written any numbers for the witness Evans. Phillip Fludd also 


ee om he was not writing numbers nor had he previously done so. 
JeAe 98). 
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At the conclusion of Officer's Kissner's testimony and later during 


an interruption in the testimony of Officer Foulkes, counsel for the defen- 
dants, urged that the arrests, searches and seizures were illegal. It was 
also pointed out in this connection that the arrests preceded the observation 
and seizure of the gambling paraphernalia (J.A. 41-42). | 
Officer Ward C. Foulkes followed the witness Kissner to the stand 
and he testified that he had accompanied the other officers to 2023 Benning 
Road, N. E. on September 26, 1958 and had also entered through the rear 
door; that he had arrested the appellant, Hicks when Hicks came to the back 
door’/ at or about 3:00 P.M. (J.A. 35); that he searched Hicks and had 
obtained from his left sock Government's Exhibits numbers four and five 
(J..A. 36); that at the time he arrested Hicks, he had no: warrant for him 
but merely identified himself and told Hicks that he hada search warrant; 
that when he entered the premises the only person in the rear thereof was 
the appellant, Carter, but admitted that later there were eighteen arrested 
all of whom were searched; that he did not know whether the officers who 


were in the front of the premises were directing the people to the rear or 
not; that some of the persons arrested and searched were directed by the 
officers to the furnace room and to the bath room (J. A. 43, 47). 

Officer James B. Mills followed the witness Foulkes and he testi- 
fied in substance as follows: that there came a time when people were sent 
to the rear and that for the most part they were sent in one by one (J. A. 48); 
that he searched some of them (J. A. 49). | 

The last witness for the prosecution was Lieutenant William G. Foran 
who testified; that he and several other officers at or about 2:30 P. M. on 
September 26, 1958, entered the rear half of the basement of 2023 Benning 
Road, N. E. through an open door; that before entering, he announced that 


6/ Later Officer Foulkes testified that he did not see Hicks arrive at the 
rear door but first saw him when he entered the door at the rear of the 
room (J.A. 45, 46). It is not entirely clear what the witness meant by 
this statement. However, Hicks testified that he entered through the 
front door. | 
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they were the police and had a search warrant but he admitted that they did 
not wait to be admitted (J.A. 50); that Carter was arrested immediately 
upon their entry (J. A. 51); that he took from the person of the appellant 
Joe S. Fludd, Government's Exhibit number eight which consisted of 
$140. 41 and also Government's Exhibit number nine; that Government's 
Exhibit number 10 was found under some card board boxes and trash 
located in the rear of the searched premises. Lieutenant Foran explained 
to the Court and Jury the manner in which the numbers lottery operation 
is run, (J.A. 55f); he also gave his expert opinion on the part which he 
thought each of the Government's Exhibits played in a lottery operation. 
However on cross-examination, he admitted that he could not tell if in 
fact, bets had been made in respect of certain slips of paper he had 
previously identified as being, in his opinion, numbers bets slips nor 
could he tell the age of the "slips" or the so-called "cut cards" (J. A. 

78, 79, 80). 

The Government closed its case with the testimony of Lieutenant 
Foran and thereupon motions for judgment of acquittal were renewed on 
behalf of all the defendants and they were denied (J. A. 82-86). 

The defense offered testimony out of the presence of the jury which 
was substantially as follows: the appellant, Joe S. Fludd, testified that he 
lived in the District of Columbia and that he was at that time employed by 
the General Services Administration and had been so employed for 10 years; 
that on September 26, 1958, he went to premises 2023 Benning Road, N. E. 
for the purpose of obtaining a coca cola; that he entered the front; that as 
he entered the premises to go to the coke machine an officer exhibited his 
badge to him and ordered him to the rear; that after he had been taken to the 
rear, he was searched by one of the officers; that they took Government's 
Exhibit number nine from his person (J.A. 86f, 91). 

The appellant, James R. Carter, took the stand and testified that 
on September 26, 1958, he was in premises 2023 Benning Road N. E. ; that 


he was in the front part of the store watching someone play the pinball 
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machine when two officers entered the front door and identified themselves 
as being officers; that at that time he saw the individuals who were later 
identified as police officers enter the rear; that when they were inside the 
premises one of the officers exhibited a badge and stated that they hada 
search warrant for the premises; that the two officers in front told him to 
go to the back; that he, together with two others, was taken in a little room 
in the back and searched: that the things that were taken from his person, 
he identified as Government's Exhibit number two (J.A. 891). 

Thereafter, the appellant James M. Hicks testified and he stated. 
that he went to 2023 Benning Road, N. E. » on September 26, 1958; that 
he went there to get a shoe shine; that when he went into the front door 
and stepped upon the shoe shine stand, an officer exhibited a badge to him 
and told him to go into the back which he did; that when he arrived in the 
back, he was searched and the contents of Government as number five 
was taken from his person. (J. A. 91f). 


The defense then called as a witness, Mr. Edward J. Bivens, and 


an employee of the Department of Public Welfare for the District of 
Columbia Government, and Mr. Bivens testified: that about 3:00 or 3:30 
P.M. on September 26, 1958, he was on his way home; that he had a slight 
headache and for that reason he stopped and went into 2023 Benning Road, 
N. E. for a "seven-up" that after he drunk the seven up, he started out of 
the premises and an officer exhibited his badge and told him to go into the 
back, at which time he asked "for what" and was told that "this is a raid"; 
that he was then ushered into the back of the premises and was kept there; 
that he was searched and his billfold was taken and they took things out of 
his pocket; that he observed that there were about 30 people in the back; 
that the officers seemed to be taking notes and searching people and writing 
down different things; that after he had been taken back, other persons were 
brought in and searched; that all that he had on him was his identification 
and things like that; that notwithstanding, he was arrested, taken downtown, 
and, as he states "he was taken downtown, and they taken my picture and 
all of that." (J. A. 94). 
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The next witness called by the defense was Mr. George F. Carter 
who testified: that he had just gotten off from work and had stopped to go 
to a nearby place to pay for his pants at which time he decided to go to 
2023 Benning Road, N.E. to get a shoe shine; that enroute he met one 
Joseph Wheeler and that they walked along together; that when they got 
to the premises they asked "where is everybody at"; that at that time they 
were both grabbed and were told “this is a raid" and then they were told 
to go into the back room; that when they arrived there the man who arrested 
them stated “here are two more for you"; that at that time they were taken 
back where there were 20 or 25 other people and searched; that thereafter 
he and Wheeler were placed in a patrol wagon and taken to headquarters 
where they were written up, fingerprinted and then let go (J. A. 94-96). 

The defense then renewed the motions attacking the legality of the 
searches, seizures and arrests. The renewed motions were denied. There- 
upon counsel for the defendants orally requested that the Court instruct the 
jury that in respect to Count one of the indictment that the Government was 
bound to prove to the satisfaction of the jury beyond a reasonable doubt that 
the defendants had acted jointly and in concert in the operation of the particu- 
lar lottery set forth in the indictment (J. A. 104-105). The Court refused 
to grant the instruction\and stated: “I am not going to give such an instruc- 
tion. It is the opinion of the Court, actually they are charged individually. 


They can find one of them guilty, two, three or four or none of them" (J. A. 


104). After the denial of the instruction counsel formally renewed all prior 
motions made and they were again summarily denied. (J.A. 105) The 
Court's instruction to the jury then followed. (J.A. 105). 

The jury returned a guilty verdict as to each of the appellants in 
respect to each Count of the indictment in which they were charged. (J. A. 
10). Thereafter, the Court imposed the sentence against each of them of 
nine to twenty seven months on Count One and nine months on each of the 
other Counts to run concurrently with the sentence of Count one. (J.A. 11-13). 
This appeal duly followed. (J.A. 14-15). 
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SUMMARY OF ARGUMENTS 
I 


The instruction given by the Court in respect to the prima facie 


evidence provision of Title 22, Section 1501 of D. C. Code was prejudicial 
and erroneous. The Court told the jury in unequivocal effect that if the 
appellants or any of them were shown to have hada number slip or any 
other records relating to a lottery in his possession that that constituted 

a loan sufficient evidence that the accused participated in operating the 
lottery unless there is proof to the contrary. Appellants urge that this 
was an unwarranted and illegal shifting of the burden to them. Moreover, 
appellants say that it was conclusive in its effect because the jury in light 
of the instruction given had no alternative but to find the appellants guilty 
of all counts of indictment in which they were charged unless, of course, 
the appellants could demonstrate that they had no such paraphernalia. 
Appellants respectfully submit that to allow this type of procedure is 
honestly unthinkable because it is quite apparent that the evidence is re- 
lated solely to the count of the indictment relating to the misdemeanor of 
possession of numbers paraphernalia and it is, therefore, not available 
as evidence in respect to the felony; otherwise, such procedure would lend 
itself to allowing the proof of several counts in the same indictment and 
on the same evidence. (See Plummer v. United States, 189 F. 2d 19; 
Gavieres v. United States, 220 U.S. 337, 58 L. Ed. 489; Spies v. United 


States, 317 U.S. 492 87 L. Ed. 419; and Berra v. United States, 351 U.S. 
134, 100 L. Ed. 1016. ) | 


U 
The government's evidence at the trial below showed that a person 
named Yancey Peterson had visited premises 2023 Benning Road, N.E., 
during the time that police officers were conducting a surveillance of the 
place in the investigation of a complaint that a numbers operation was being 
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conducted there. Yancy Peterson was known to one of the Officers as a 
"numbers pick-up man." After the investigation by the Police Officers 
had been completed they obtained a search warrant for the said premises 


and an arrest warrant for three (3) persons who were regularly seen to 


visit the said place, including Peterson, all of whom were suspected of 
being involved in the numbers business. Peterson was indicted along with 
the appellants and prior to the trial in the Court below, he pleaded guilty 
to some of the charges in the indictment against him. During the course 
of the trial a government witness in answer to a question put to him by 
the appellant's counsel on cross-examination stated that Yancey Peterson 
had pleaded guilty to operating a lottery earlier in the case. The appel- 
lants immediately moved the Court to grant them a mistrial. This was 
denied and the Court admonished the jury to ignore the witness’ statement. 
Under well settled principles of law the Court's refusal to grant a mistrial 
constituted reversable error because an accused has the absolute right to 
be tried on the basis of the evidence against him and not upon the admis- 
sion of others. 


mi 


The arrest of the appellants Hicks and Fludd was illegal because 
without adequate probable cause and, therefore, the objects and materials 
which were seized from their person as an incidment to their arrests 
were obtained in violation of their right under the Fourth Amendment and 
should have been suppressed as evidence. These appellants were 
arrested as they entered premises 2023 Benning Road, N.E., for which 
a search warrant had, theretofore, been issued by the United States Com- 
missioner. An occupancy permit had been issued for the premises for 
use as a shoe shine stand and variety shop. When the Officers executed 
the search warrant they found numbers material therein at three (3) 
separate locations and upon the person of the appellant Carter. The appel- 
lants Hicks and Fludd entered the premises after the raid had occurred 
and their arrest at that time was without probable cause because from the 
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overall character of the premises it was not reasonable for the arresting 
Officers to assume that they were involved or connected with the illicit 
materials that were found there. Moreover, the search was unreasonable 
in that it was wholly exploratory. | 


ARGUMENT ONE | 


THE TRIAL COURT'S INSTRUCTIONS TO THE JURY CONCERN- 
ING THE EVIDENTIARY EFFECT OF THE POSSESSION OF 
ALLEGED LOTTERY PARAPHERNALIA WAS ERRONEOUS. 


Count one of the indictment charged the appellants with a violation 
of Title 22, Section 1501 of the District of Columbia Code. The Court's 
entire charge to the jury on this count of the indictment ieee as follows: 

"As to the specific charges here, in Count 


One all three of the defendants are charged as 


follows: | 


" "That continuously during the period 
from about September 2, 1958, to about 
September 26, 1958, within the District of 
Columbia, " -- they ‘and each of the three 
named defendants ~~ "were concerned as 
owners, agents, and clerks, and in other 
ways, in managing, carrying on and pro- 
moting a lottery known as the numbers game. ’ " 


"That is an indictment under Title 22, Section 
1501 of our Code, which provides in part as follows: 


" "If any person shall, within the 
District, keep, set up, or promote, or be 
concerned as owner, agent, or clerk, or 
in any other manner, in managing, carrying 
on, promoting, or advertising, directly or 
indirectly, any policy, eye Policy 
shop, or any lottery, | 
shall be punished by the penalty provided by the 
statute. 
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‘In other words, the statute punishes the 
owner, the operator, or the manager of any lottery, 
as well as any employee of his who assists him in 
operating the lottery. 


"In the eyes of the law, a lottery is an 
awarding of a prize by chance. The exact method 
adopted for the application of chance to the distri- 
bution of prizes is immaterial. In the eyes of the 
law the so-called numbers game is a lottery. Conse- 
quently, any person who is the owner, the operator, 
or the manager of a lottery, as well as any person 
who works for him as an employee or agent, or in 
any other manner in connection with the operation 
of a lottery, is guilty of the offense under the 
statute. 


‘In order to convict on this charge, the law 
does not require actual proof that the defendant 
was operating or participating in the operation 
of a lottery. The law provides as follows: 


| * The possession of any copy or record 
of any such chance, right, or interest, or 
of any such ticket, certificate, bill, token 
or other device shall be prima facie evidence 
that the possessor of such a copy or record 
did at the time and place of such possession 
keep, set up or promote or was at such time 
and place concerned as owner, agent, or. 
clerk, or otherwise in managing, carrying 
on, promoting or advertising a policy lottery, 
policy shop, or lottery.’ " 


"In other words, if it is shown that a defendant 
has numbers slips or other records, relating to a 
lottery in his possession, that constitutes evidence 
that he participated in operating the lottery, unless 
there is proof to the contrary. 


"Consequently, the jury has a right to find a 
verdict of guilty on a charge of operating the 
lottery from the fact that a person is found in 
possession of numbers slips or any other records 
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of the lottery, unless the contrary is shown | 
a ." 1/(J.A. 109-111) | 

The appellants particularly call this Court's attention to the last 
two paragraphs of the above noted instruction. It is contended that this 
portion of the Court's instruction was erroneous because it: (a) imposed 
a burden on the appellants which they were not required to carry; and (b) 
gave the evidence a force and effect which it did not possess. 

The case of State vs. Bryant, (1957) Supreme Court of North 
Carolina, 245 N.C. 645, 97S. E. 2d 264, supports the appellant's conten- 
tions concerning the trial court's charge. In the Bryant case the accused 
was charged with having in his possession "alcoholic beverages upon which 
the taxes imposed by the laws of Congress of the United States and by the 
laws of the State of North Carolina had not been paid. The evidence at the 
trial showed that there was found on the accused's premises two unstamped 
half-gallon fruit jars containing alcoholic beverages. The statute, which 
charged the offense, provided that possession of alcoholic| beverages that 
do not bear tax stamps shall be prima facie evidence of unlawful possession 
of alcoholic beverages upon which tax has not been paid. (G.S. 18:48, 
18:60). The appellant was found guilty by a jury and he appealed. One of 
his contentions on appeal was that the trial court had committed error in 
the portion of its charge to the jury defining the effect of the statutory 
evidence when it said: "Prima facie evidence or a prima facie case is 
meant that which is received and continues until the contrary appears. 

It is meant such as in the judgment of law is sufficient to establish the 
facts, and, if not disputed, remains sufficient for the purpose. In other 
words, prima facie evidence is meant the evidence sufficient to carry the 
case to the jury and to justify but not compel a verdict which suffices for 
the proof of the particular fact until contradicted and overcome by other 
evidence. "* 


ay/f The case was submitted to the jury at approximately 3:42 p.em. on 
November 10, 1959; later on the morning of November/12, 1959, the 
Court recharged the jury on Count One, using seentees language as 
set out above. (J.A. 118-119). 
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The Supreme Court of North Carolina, agreed with the accused's 
contention that the above charge of the trial court was inaccurate, because 
it endowed prima facie evidence with undue weight and effect and the court, 
therefore, reversed the conviction. It was the last sentence of the above 
quoted portion of the court's charge that the court found inaccurate and 
erroneous and not in harmony with the correct statement of law embodied 
in the rest of the charge. In this regard, the court said: 


"The statute created a factual inference or 
conclusion to be drawn from other facts recited 
in the statute. This inference or conclusion is 
denominated prima facie evidence. It, like all 
the other evidence, must establish defendant's 
guilt beyond a reasonable doubt. Defendant is 
entitled to have the jury scrutinize this evidence 
with a presumption of innocence in his favor. It 
does not suffice for proof until contradicted and 
overcome by other evidence, it may fall because of 
its own weakness. The facts which call for an 
application of the statutory rule of evidence may, 
when viewed in their proper perspective, cause the 


jury to reject as unworthy of belief the prima facie 
evidence created by the statute. The prima facie 
evidence created by the statute had no greater legal 
force than the testimony of the witness that defen- 
dant's breath had the odor of non-tax paid whiskey. 
It was the duty of the jury to weigh and assess 
each. 


*The Court correctly charged the jury that the 
prima facie evidence was sufficient to carry the 
case to the jury and to justify but not compel a 
verdict adverse to the defendant, but the next 
sentence of the charge declaring the prima facie 
evidence sufficient proof until overcome and contra- 
dicted by other evidence imposed a burden on defen- 
dant which he was not required to carry and gave to 
the evidence a force and effect which it did not 
possess. " 


The error regarding the Court's instruction on "prima facie 
evidence” becomes all the more consequential to these appellants when it is 
remembered that there was no evidence that any of them had been seen to 
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come and go from the premises where they were sceaieal None of them 
were identified as one of the persons with "bulging pockets" who was seen 
coming into the premises during the course of the officer's observations. 
Again, none of these appellants were known by reputation to the officer, 
as were others arrested and charged in this case. No bets had been placed 
or made with any of the appellants prior to their arrest. ‘The most damag- 
ing evidence against each of them was their possession of numbers material 
at the time of their arrest. It was thus all important that the trial judge 
carefully and properly instruct the jury about the effect and force of this 
possession as it related to Count One of the indictment. ! 

The negated statement that "the jury had a right to find a verdict 
of guilty on a charge of operating the lottery from the fact that a person 
is found in possession of number slips or any other record of lottery, 


unless the contrary, is shown" gives undue force and effect to the weight 


of the possession of number slips. The statement omits to tell the jury 
that they are at liberty, if they see fit, to find a verdict of not guilty of 
operating a lottery on such evidence. Especially, if upon consideration 
of all of the evidence, and upon a further consideration of the presumption 
of guilt, they have a reasonable doubt as to their guilt of operating a 
lottery. The failure to give the jury an instruction on the matter that 

is evenly balanced and which informs the jury of their right to not convict 


on the basis of this evidence deprives the appellants of their essential rights 


to due process. 
It is not sufficient in meeting this contention of the appellants to 
say that in other parts of the Court's charge the jury had been instructed 
about the presumption of innocence and about reasonable doubt. The 
decided cases say without equivocation that the principles of reasonable 
doubt and presumption of innocence must be given in connection with the 
presumptive evidence rule. The case of Ward v. United Sta tes (3rd Cir. , 
1938) 96 F. 2d 189 and State v. Bryant, supra, and cases discussed there 


at 97 S.E. 2d, page 266, stand for this proposition. 


20 


The trial Court's charge was erroneous for the additional reason 
that it had the effect of shifting the burden to the appellants of acquitting 
themselves instead of upon the government to convict them. This occurred 
in the instant case by virtue of the Court telling the jury in effect that bare 
possession of “number slips or other records" was sufficient upon which to 
base a conviction, "unless there is proof to the contrary." This instruc- 
tion violates the well settled rule of law that "it is manifest that no burden 
or duty is imposed on the defendant merely because a statutory rule of 
evidence has come into play", State v. Bryant, 97S. E. 2d at page 266. 

See also: Bulman v. United States, (1938) 8 Cir., 94 F. 2d 197, 199; 
Surding v. United States, (1950) 6 Cir., 179 F. 2d 419, 422; Duncan v. 
United States (1928) 7 Cir., 23 F. 243, 4; Gunnoe v. United States, 

34 F. 2d 12; McAdams v. United States, (1934) 8 Cir., 74 F. 2d 37; 
Ezzard v. United States (1925) 8 Cir., 7 F. 2d 808, 811. 

The appellanis also urge that the full significance of the error of 
the Court's charge becomes clearly apparent when one considers that the 
Court by its instruction to the jury granted them license to convict the 
appellants of several distinct and independent charges on the same evidence 
which was, as to them, the bare possession of so-called numbers para- 
phernalia. It is submitted that the evidence in its total effect, if believed 
beyond a reasonable doubt, constituted evidence only of the violation of the 
possession statute which is a misdemeanor and therefore was not available 
as evidence in respect of the felony. Moreover, we seriously question 
whether evidence which relates totally to a specific count of the indict- 
ment, such as the case at bar, may be engaged as sole proof of another 


count in the same indictment. See Plummer v. United States, 189 F. 2d 
19; Gavieres v. United States, 220 U.S. 337, 58 L. Ed. 489; Spies v. 
United States, 317 U. S. 492, 87 L. Ed. 419; and Berra v. United States, 
351 U. S. 134, 100 L. Ed. 1016. 
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ARGUMENT TWO 


eX 
‘ THE COURT ERRED IN FAILING TO DECLARE A MISTRIAL 
AND DISCHARGE THE JURY WHEN A GOVERNMENT WIT- 
NESS TESTIFIED THAT A PERSON WHO HAD BEEN CHARGED 
WITH THE APPELLANTS HAD PLEADED GUILTY. 


Officer Tarver J. Thomas, Jr. of the Morals Division, Metropolitan 
Police Department, was the Government's first witness and he testified that 
he had been assigned to investigate a complaint concerning gambling activities 
at 2023 Benning Road, N. E., Washington, D. C. Asa result of this assign- 
ment, he began to make an investigation around September 2, 1958. His 
investigation consisted of making several observations of the premises and 
noting the people going in and out and their conduct and appearances. In 
the course of his testimony he said that he knew a person at the time by 
the name of Yancey Peterson, who was known to him as a "numbers pick 
up man". He said that on or about 2:40 P.M. on September 2, 1958, he 
observed Yancey Peterson, entering the basement of 2023 Benning Road, 
N. E.; that Yancey Peterson's pockets were bulging; that Peterson remained 
in the premises about five (5) minutes and when he came out his pockets 
were not bulging; that Peterson returned to his car and drove off. He 
further testified that on September 3, 1958 at or about 2:30 P.M. he saw 
Peterson enter the basement of the premises. On September 16, 1958, 
the officer "also saw Yancey Peterson enter these premises approximately 
the same time as on the same date." On September 22, 1958, the officer 
testified that he was again in the vicinity and observed Yancey Peterson. 
The officer said that on September 23, 1958, he was in the vicinity and 
again at about 2:30 or 2:40 P.M. that date; and he testified about seeing 
persons coming and going to the premises. After which, the Government's 


attorney questioned the witness as follows: 
| 


"Q. Did you see Yancey Peterson this date? 


"A, I did. 
"Q. Tell us about Yancey Peterson. 
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"A. He parked his car in the area. I saw him enter 
the basement of these premises. He remained a few 
minutes, returned to his car, and drove off..." (J.A. 22) 


The officer further testified, that on September 24, 1958, he made 
a further observation of the premises and he said that he saw certain 
named people, including Yancey Peterson (but none of these appellants) 
enter the premises. As regards to Peterson, he said that Peterson had a 
bulge in his pockets and left the premises after above five (5) minutes, 
minus the bulge. Thereafter, the officer said that he secured a search 
warrant for the premises and three (3) arrest warrants; one for Yancey 
Peterson, one for Allen Morris; and one for Phillip Fludd. The records 
in this cause will show that Peterson was indicted along with these appel- 
lants, as was Phillip Fludd; but Allen Morris was not. Phillip Fludd was 
acquitted by the jury on Count Seven and the remaining charges against him 
were dismissed by the Government. Yancey Peterson had pleaded guilty 
prior to the time of the trial of these appellants in the Court below. 

Later, in the course of the Government's case, Officer James B. 


Mills, assigned to the Gambling and Liquor Squad, Metropolitan Police 
Department, was called as a witness by the Government. He was present 


at the time of the execution of the warrant for the premises at 2023 
Benning Road, N. E. on September 26, 1958. He was in the raiding party; 
and was called as a Government witness to testify about the identity of 
certain objects that were seized at the time of the raid and the continuity 
of their possession from that time to the time the objects were used as 
evidence in the trial below. On cross-examination of this witness by 
counsel for the appellants he was asked whether he searched any of the 
persons who were arrested during the raid. He testified that he did search 
some of the persons there. The following next occurred: 

(By appellants’ counsel) 

"Q. Do you know approximately how many you searched ? 


\ "A. Icouldn't tell you, how many of the 18 that was searched that / 
day that I searched, but I remember one I did search: Yancey; 
Peterson, who pleaded guilty to operating a lottery earlier 


= 
ee in this case. 
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"Mr. Mitchell: May we approach the bench? 
"The Court: You may. | 


(Thereupon, counsel approached the bench and conferred with the 


Court as follows:) 
"The Court: You asked the question. | 


"Mr. Mitchell: My question didn't call for that answer. 


"The Court: I will instruct the jury on it. Do you want to move for 
a mistrial? 


"Mr. Mitchell: Yes, sir. | 
"The Court: I deny it and I will instruct the jury. | 
(Thereupon, counsel returned to the trial tables the following 
occurred: ) | 


"The Court: Ladies and Gentlemen of the jury, the last answer of 
the officer concerning Peterson will be stricken from 
the record and the jury is not to consider it in any way, 
shape or form. The jury is to put it completely from 
their minds. It has nothing whatever to do with 
this case. | 


"Would you like anything further, Mr. Mitchell? 
"Mr. Mitchell: No, Your Honor. (J.A. 49) 
In the circumstances of this case, the remark by Officer Mills that 
Yancey Peterson pleaded guilty to operating a lottery earlier in this case was 
highly prejudicial to the rights of these appellants to be tried solely on the 
evidence against them rather than on the admission of another's guilt. The 
remark was unsolicited and totally unresponsive to the question that had been 
put to him. It is difficult to escape the conclusion that the officer designedly 
made the remark for the purpose of prejudicing the appellants in the mind 
of the jury. Nonetheless, the utterance damaged the appellants’ rights beyond 
the ability of the Court to correct the same; and his admonition to the jury to 
disregard the remark could not undo the harm. The Court should have declared 
a mistrial and discharged the jury. It's failure to have done so and to allow 
the case thereafter to be submitted to the jury was error. | The Court has, 
on at least two (2) occasions held that an accused has a right to be tried solely 
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on the evidence against him rather than on the admission of another's 
guilt and that it is error to prejudice him in this right. Payton v. United 
States (1955) 222 F 2d. 794; Gaynor v. United States (1957) 101 U.S. App. 
D. C. 177. 

In both of these cases a co-defendant's plea of guilty was received 
in the presence of the jurors who were about to try an accused. In the 
Payton case the Court called attention to the co-defendant's plea of guilty 
during the taking of evidence and again when instructing the jury. The Evi- 
dence showed a close association between the co-defendant and the one on 
trial. This Court found that in this circumstance prejudicial and reversible 
error had occurred. In the Gaynor case the Court received a plea of guilty 
of a co-defendant in the presence of the jury that tried Gaynor. This was 
summarily held to be error upon the rationale of the Court's earlier holding 


in the Payton case. 


There is, of course, a factual difference between what happened in 
the Payton-Gaynor cases and the instant case. A similarity, however, rests 
on the fact that in each case the jury was apprised of a co-defendant's plea 
of guilty. This is error. Insofar as this principle of law is concerned, it 
makes no difference whether the jury learns this fact because they see a 
co-defendant plead guilty in open Court or that they learn about it indirectly 
through the testimony of a Government witness, as in the instant case. The 
rationale underlying the rule, that it is prejudicial error for the jury to 
learn of a co-defendant's plea of guilty, except where the co-defendant is 
called as a witness and testified about his guilt, is ably stated in the case 
of United States v. Toner, (3 Cir., 173 F. 2d 140) where the Court said: 


"From the common sense point of view a plea of 
guilty by an alleged fellow conspirator is highly relevant 
upon the question of guilt of another alleged conspirator. 

Ef A's admission that he conspired with B is believed it is 
pretty hard to avoid the conclusion that B must have con- 
spired with A. This is one of the cases, therefore, where 
evidence logically probative is to be excluded because of 
Some countervailing policy. There are many such instances 
in a law. See Wigmore, Evidence §1171 et seq. (3d Ed. 
1940). 
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| 

"The foundation of the countervailing policy 
is the right of every defendant to stand or fall with the 
proof of the charge made against him, not against some- 
body else. Acquittal of an alleged fellow conspirator is 
not evidence for a man being tried for conspiracy. So, 
likewise, conviction of an alleged fellow conspirator 
after a trial is not admissive as against one now being 
charged. The defendant had a right to have his guilt 
or innocence determined by the evidence presented 
against him, not by what has happened with regard to 
a criminal prosecution against someone else. We think 
that the charge given upon this point was contrary to that 
rule and inadvertently, of course, deprived the defendant 
of a very substantial protection to which he was entitled. 


"This proposition is sufficient to require a re- 
versal. . 


(Footnotes were omitted) | 

In further regard to this point the appellants oa se Court's 
attention to the cases of United States v. Hall, 2 Cir., 176 R. 2d 853; ! 
Minker v. United States, 3 Cir., 85 F. 2d 425; and Nigro v. United States, 
8 Cir., 1941, 117 F. 2d 624. In the Nigro case, supra,/ it was held that the 
jury should not be told that the co-defendants, not on trial, have pleaded 
guilty, unless they appear and testify to their guilt. 

It is less than realistic to hope that a jury can disregard and 
ignore the fact that they have learned that another who was charged with 
those on trial has judicially admitted his guilt because the Court telis 
them to do so. The point is that this information should not come to the 
jury's attention because of its highly prejudicial character to the rights 
of those on trial. In the event that it does happen, the only certain way 
that these rights can be safeguarded is to stop the trial at that point and 
begin another before a new jury. | 

The notion that damaging matters that a jury learns are disregarded 
and cured by the Court's admonition, was referred to by Justice Jackson in 
his concurring opinion in Krulewitch v. United States, as an "unmitigated 


fiction", 336 U.S. 440, 453, 69S. Ct. 716, 723, 93 L. Ed. 790. The Seventh 
| 
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Circuit, speaking through Judge Parkinson called the notion "a fanciful 
theory"; and went on to say that, ‘While the Courts still cling to the theory, 
there is a growing tendency to repudiate it, and we think the sooner this is 
done, the better." United States v. Gordon, 253 F. 24177, 183. 


ARGUMENT THREE 


THE ARREST OF THE APPELLANTS FLUDD AND HICKS WERE 
WITHOUT PROBABLE CAUSE AND THE SEARCH OF THEIR 
PERSONS OF THE SEIZURE OF OBJECTS AND MATERIALS 
THEREFROM WERE UNREASONABLE WITHIN THE MEANING 
OF THE FOURTH AMENDMENT AND SHOULD HAVE BEEN 
SUPPRESSED AS EVIDENCE AT THE TRIAL BELOW. 


The appellants, Hicks and Fludd, contend that their arrests and 
the subsqeuent search of their persons were had in violation of their rights 
under the Fourth Amendment of the United States Constitution and that the 
objects and things seized from them should have been suppressed as evidence 
by the trial court. It is to be remembered that these two (2) appellants were 
arrested as they entered premises 2023 Benning Road, N. E., Washington, 

D. C. Several Police Officers were there in connection with the execution 

of a search warrant that had previously been issued by the United States Com- 
missioner. The Officers had arrived and hadimmediately arrested and 
searched the appellant Carter, for whom they had no arrest warrant and 

had searched the premises and found numbers material in a desk drawer 
under some trash, on the person of Carter, and in a pocket of a coat that 

was ina chair. It appears that these seizures had been completed when the 
appellants Hicks and Fludd arrived at the premises. Nonetheless, the Offi- 
cers arrested and searched them, purportedly under the authority of the 
search warrant that they had for the premises. 

As to the appellants Hicks and Fludd the search of their persons was 
unreasonable within the meaning of the Fourth Amendment. Since the search 
of their person followed their arrest it must, therefore, depend upon the 
validity of the arrest (Cases). There was no arrest warrant extant for either 


| 

| 

| 

of them; so the determination must be: Did the Officers have probable 
cause to believe that an offense had been committed and that the appel]- 
lants Hicks and Fludd had committed it? Stephens v. United States (1959) 
"Probable cause means more than a " 'bare suspicion'|"" but does not 
require sufficient evidence to sustain a conviction. Rather, " ‘probable 
cause exists where 'the facts and circumstances within their [the officers] 
knowledge and of which they had reasonable trustworthy information [are] 
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sufficient in themselves to warrant a man of reasonable caution in the belief 
that' an offense has been or is being committed.’ " (Stephens v. United 
States, supra. ) 

Significantly, these two (2) appellants were not the only persons 
arrested as they entered the store. The testimony at the trial showed that 
at least 18 persons were arrested as they came into the building. Two of 
them testified at the trial that they had come to the building to make pur- 
chases in the store portion, thereof, and that they were seized by the 
Officers, searched, taken to a Police Precinct, fingerprinted and released. 
The only good reason that suggests itself as to why they were released was 
because no incriminating numbers material was found on them. 


The ostensible authority for the arrest of these appellants was that 
the Officers had decided to arrest everyone who came into the building. 
The validity of such a practice could only rest upon the dubious premise 


that everyone who came in the building was engaged in a discovered or 


reasonably suspected lottery operation. Two suppositions are necessary 

to support this conclusion. First, were the appearance) of the premises, 

or the materials found there sufficient to warrant the conclusion that a 
numbers operation was being conducted. Second, assuming that the Officers 
could reasonably infer from what they saw and/or found that a numbers 
operation was being conducted in the premises, was it reasonable for them 
to assume that every person who came to the building was involved in the 


illicit operation? (Cf. Wyche vs. United States (1951), 193 F. 2d 703, 
90 U.S. App. D. C. 67.) 
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In respect to the first proposition, the seizure was not so 
voluminous as to warrant the conclusion that an active numbers operation 
was being conducted on the premises. No large sum of money was found. 
There were no adding machines and the like which would indicate that 
the premises was a counting house. But even it if were proper for the 
Officers to infer that the premises was a "numbers drop, " as contended, 
what foundation existed for the belief that all who came there were involved 
in it? A portion of the premises was devoted to a legitimate business, to 
wit, shoe shine parlor and a variety store. Innocent customers, who 
would have no knowledge of what was going on in the other portion of the 
premises, were as much subject to arrest in the instant case as were 
those who came in as a part of the alleged numbers operation. This sort 
of wholesale blunderbuss arrest of people, the innocent and guilty alike, 
without differentiation, is exploratory. This procedure permits of a 
perverted use of a search warrant, an obvious abuse of process. The 
Suggested and only guise under which this sort of conduct might be 
explained is that all the people were arrested while the raid was still 
in progress. But, how could this be so, because by such a definition 
the raid could continue as long as people entered the building. It seems 
to the appellants that the execution of a search warrant ends at some 
reasonable point and does not extend itself to the desired convenience 
of the Police Officers. 

The arrest of all these persons in wholesale lot, including the 
appellant Hicks and Fludd, is demonstrably illegal when one considers 
the status of those who were arrested and subsequently released without 


any charge having been placed against them. The arrests of these per- 


sons were patently illegal and without justification. 
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CONCLUSION 


Wherefore, upon the basis of the foregoing arguments, the 
appellants move this Court to reverse the judgment of the United 
States District Court for the District of Columbia in this cause. 


CURTIS P. MITCHELL 
508 Fifth Street, N. W., 
Washington, D. C. 


| 
Attorney for Appellants. 
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Appellant, 


Vv. 
UNITED STATES OF AMERICA, | 
Appellee. 


NO. 15, 629 


JAMES M. HICKS, 


Appellant, 
Vv. | 


UNITED STATES OF AMERICA, 
Appellee. 


CONSOLIDATED JOINT APPENDIX | 


| 
| 
APPEALS FROM THE UNITED STATES DISTRICT 
COURT FOR THE DISTRICT OF COLUMBIA 


Form A. O. 93 (Revised Oct. 1953) SEARCH WARRANT 


UNITED STATES DISTRICT COURT 
FOR THE DISTRICT OF COLUMBIA 


Commissioner's Docket No. 7 
Case No. 389 
UNITED STATES OF AMERICA 
v. 


) 
2023 Benning Road, N.E., ) SEARCH WARRANT 
entire basement, Shoe Shine ) 
Parlor, occupied by James R.) 
Carter ) 


To Chief of Police, D. C. or any other Officer, Metropolitan Police, D. C. 
Affidavit having been made before me by 


(has reason to believe) (on the person of ) 
that he (is positive ! ) that (on the premises known as) 2023 Benning 


Road, N.E., entire basement, Shoe Shine Parlor, occupied by James R. Carter 
Washington in the District of Columbia there is now being concealed certain 


property, namely lottery tickets, lottery policies, or any book, paper, memo- 


randum or device used in setting up, promoting, or maintaining a policy lottery. 
The facts to sustain this are as set forth in the affidavit. 

Which are in violation of D. C. Code Title 22, Sections 1501 and 1502. 

And as Iam satisfied that there is probable cause to believe that the property 
so described is being concealed on the premises above described and that the 
foregoing grounds for application for issuance of the search warrant exist. 

You are hereby commanded to search forthwith the place named for 
the property specified,’ serving this warrant and making the search in the day- 
time and if the property be found there to seize it, leaving a copy of this warrant 
and a receipt for the property taken, and prepare a written inventory of the 
property seized and return this warrant and bring the property before me within 
ten days of this date, as required by law. 

Dated this 26th day of September, 19 

/s/ James F. Splain 


United States Commissioner. 


BACK OF SEARCH WARRANT 


RETURN | 

I received the attached search warrant September 26, 1958, and 
have executed it as follows: | 

On September 26, 1958 at 2:30 o'clock P.M., I searched the premises 
described in the warrant and | 

I left a copy of the warrant with James R. Carter together with 
a receipt for the items seized. | 

The following is an inventory of property taken pursuant to the warrant. 

quantity of number slips | 

quantity number cut cards 

$9. 50 

2 pads with numbers bets on same 

$283 taken from his person (James R. Carter) 

quantity of coin envelopes 

1 - telephone list finder 

This inventory was made in the presence of Sgt. wW. D. Foran, 
Det. W. C. Foulkes and James R. Carter. 

I swear that this Inventory is a true ami detailed’ account of all the 
property taken by me on the warrant. | 


/s/ Ro Le G. Kissner 


* * 


| 
| 
Affidavit for a U. S. Commissioner's Search Warrant for below de- 
scribed and named premises and U. S. Commissioners' Arrest Warrants 
for the below named and described persons for violation of D. C. Lottery 
Laws: | 
Search Warrant | 
2023 Benning Road, N. E. (entire basement), occupied by C 
and F Variety Shop in the name of James R. Carter 


Arrest Warrants: 
Phillip Fludd, Colored Male 
Yancy B. Peterson, Colored Male 
Allen Morris, Colored, Male 
On August 23, 1958, a complaint was received in the office of the 
Morals Division that numbers were being written at 701 7th St., N. E. 
and was picked up daily by a colored male driving a Studebaker bearing 
Maryland tags. 
About 11:15 A.M. September 2, 1958, Officers Evans and Thomas 
were in the vicinity of 700 block of 7th St., N. E., observed Yancy B. 
Peterson driving a Studebaker bearing Maryland tags, park and enter 701 
7th St., N.E. About 5 minutes later he came out, got in his car and drove 
off. About 2:40 P.M., Officer Thomas was in the vicinity of 2000 block of 
Benning Road, N..E., making observation on a complaint of numbers in the 
basement of 2023 Benning Rd., N. E., observed Yancy B. Peterson enter- 
ing a Shoe Shine Parlor located 2023 Benning Road, N. E., basement, 


with his pockets bulging. About 10 minutes later Officer Thomas observed 


Yancy B. Peterson come out of the basement minus the bulge in his pockets. 
About 3:00 P. M. Officer Thomas observed James R. Carter a known 
numbers operator, who has previously been charged with lottery violation, 
come out of the basement of 2023 Benning Rd. , N.E. and stand in front 

of 2023 Benning Rd., N.E. A few minutes later Phillip Fludd, a known 
numbers operator who has also been charged with lottery violation, came 
out of the basement of 2023 Benning Rd., N.E., and stood in front of the 
above premises. 

Investigation of the files of the Morals Division revealed that on Sep- 
tember 11, 1957, Officer Durham, MPDC, assigned to the Morals Division 
contacted Yancy B. Peterson and made arrangements to turn in a number 
book to Yancy B. Peterson. Officer Durham left the number bets and 
number book at the location given him by Yancy B. Peterson. On Septem- 
ber 12, 1957, Yancy B. Peterson called Officer Durham and told him that 
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he had picked up the work at 919 - 10th St., N. E., if Officer Durham 
had a hit he could pick up the money about 7:00 P. M.| at 1012 K St., N. E. 
As a result of the number bets played by Officer Durham, he hit the 
winning number for that date. Officer Durham went to 1012 K St., N.E. 
and collected $54. 00. 
About 11:30 A. M. September 3, 1958, Officers Thomas and Evans 
observed Yancy B. Peterson enter 701 - 7th St., N. E. About 5 minutes 
later he came out, got in his car and drove off. About 2:40 P.M. he was 
seen by Officer Thomas to enter the basement of 2023 Benning Road, N. E. 
About 2:50 P.M. Phillip Fludd entered with his pants pockets bulging. A 
few minutes later Yancy B. Peterson came out minus the bulge in his pockets, 
returned to the car and drove off. | 
About 2:30 P.M., September 16, 1958, Officer Thomas was making 
an observation of the Shoe Shine Parlor, 2023 Benning Road, N. E. and 
observed James R. Carter, a known numbers operator, standing in the 
doorway of the Shoe Shine Parlor, 2023 Benning Road, N. E. A few minutes 
later he re-entered the Shoe Shine Parlor. About the same time, a man 
known as Allen Morris, Colored male, on whom numerous complaints 
have been received in the office of the Morals Division about his activities 
in the violation of the lottery laws, entered 2023 Benning Road, N. E., 
basement with his pockets bulging. A few minutes later he came out 
minus the bulge in his pocket and left the area. About 2:55 P.M. Phillip 
Fludd entered the basement with his pockets bulging. | During the period 
from 2:30 P. M. and 3:00 P.M. Officer Thomas also pbserved other per- 
sons enter the basement of 2023 Benning Road, N. E. > remain a few 
minutes and then leave. | 
About 11:00 A. M., September 22, 1958, Officer Evans entered the 
Shoe Shine Parlor located in the basement of 2023 Benning Road, N. E. 
and observed Phillip Fludd seated at a desk in the rear of the shop writing 
number bets on a number book and also four unused number books, and 


several number slips with number bets written on same. As Officer Evans 
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stood at the doorway near the rear of the shop, Phillip Fludd continued 
to write on a slip, which he tore out of the book and placed the other 
number slips on the desk. This slip bore number bets: 206 - 25¢; 641 
X 40¢; and about six other combinations of numbers. Officer Evans 
asked to place a bet. Phillip Fludd said, "Man, I ain't never seen you 
before, we don't write numbers here. You gotta go somewhere else." 
Officer Evans sat on the Shoe Shine stand for about 20 minutes and observed 
and overheard several more bets being placed with Phillip Fludd. About 
2:30 P.M. Officer Thomas observed Allen Morris enter the basement of 
2023 Benning Road, N. E., with his pockets bulging. A few minutes 
later he came out minus the bulge in his pockets. About 2:40 P. M. 
Yancy B. Peterson entered the basement of 2023 Benning Road, N.E., 
with his pockets bulging. About 5 minutes later he came out and left 

the area, About 3:00 P. M. Phillip Fludd came out of the basement of 
2023 Benning Rd., N.E., stood out front a few minutes, then returned 

to the basement. During the observation from 2:30 P.M. to 3:00 P.M., 
the same colored males were seen to enter the basement of 2023 Benning 
Road, N. E., as on previous dates mentioned in this affidavit. 

About 2:30 P.M. September 23, 1958, Officer Thomas observed. 
Allen Morris enter the basement of 2023 Benning Rd., N.E., remaina 
few minutes, then come out. About 2:40 P.M. Officer Thomas observed 
Yancy B. Petersonenter the basement of 2023 Benning Rd., N.E. with 
his pockets bulging. About 10 minutes he came out minus the bulge in 
his pocket. About 2:55 P.M. Officer Thomas observed Phillip Fludd 
enter the basement of 2023 Benning Rd., N. E. with his pockets bulging. 
During Officer Thomas’ observation, between 2:25 P.M. and 3:00 P. M., 
he observed at least 20 people, other than the ones named enter the base- 
ment of 2023 Benning Rd., N.E., remain a few minutes, then leave. 

About 2:30 P.M., September 24, 1958, Officer Thomas observed 
Allen Morris enter the basement of 2023 Benning Rd., N. W. (sic) with 
his pockets bulging. A few minutes later he came out minus the bulge 
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in his pockets and left the area. About 2:40 P. M. Yancy B. Peterson 
entered the basement of 2023 Benning Rd., N. E. with his pockets bulging. 
A few minutes later he came out minus the bulge in his pockets. Officer 


Thomas observed numerous unidentified colored male enter the basement 
of 2023 Benning Rd. : N. E., remain a few minutes then leave. About 
3:00 P.M. Officer observed Phillip Fludd enter the basement of 2023 
Benning Rd., N. E. with his pockets bulging. ! 

It is the belief of the undersigned officers that there is now being 
secreted in the basement of premises 2023 Benning Road, N. E., occupied 
by C and F Variety Shop, number slips and other numbers paraphernalia. 
Where bulging pockets are mentioned in this affidavit, that they contain 
number slips or other gambling paraphernalia which is in violation of 
D. C. Lottery Laws. | 


/s8/ Pvt. Jack E. zvans 

Pvt. Jack Evans, Morals Division, MPDC 

Pvt. Tarver J. apmas? Morals Div, MPDC 
Subscribed and sworn before me this 26th day of September, 1958. 


/s/ James F. Splain | 
U. S.. Commissioner 


UNITED STATES DISTRICT COURT FOR THE 
DISTRICT OF COLUMBIA 


Holding a Criminal Term 
Grand Jury Impanelled October 30, 1958, Sworn in on November 4, 1958 
The United States of America : Criminal No. 1126-58 
v. : Grand Jury No. 1455-58,~ 


1446- 58, 1445-58 
James R. Carter 
Joe S. Fludd : Vio. 22 D.C. C. 1501, 1502, 
Yancey W. Peterson x | 
James M. Hicks 
Phillip Fludd 


The Grand Jury charges: 

Continuously during the period from about September 2, 1958, to 
about September 26, 1958, within the District of Columbia, James R. 
Carter, Joe S. Fludd, Yancey W. Peterson, James M. Hicks and Phillip 
Fludd were concerned as owners, agents and clerks, and in other ways, 
in managing, carrying on and promoting a lottery known as the numbers 
game. 

SECOND COUNT: 

Continuously during the period from about September 2, 1958, to 
about September 26, 1958, within the District of Columbia, James R. 
Carter and Phillip Fludd did knowingly, as lessees, agents, operators 
and occupants, maintain, aid and permit the maintaining of a gambling 
premises located at 2023 Benning Road, Northeast. 

THIRD COUNT: 

On or about September 26, 1958, within the District of Columbia, 
James R. Carter knowingly had in his possession and under his control 
notations, records, receipts, tickets, certificates, bills, slips, tokens, 
papers and writings, current and not current, used and to be used in vio- 
lation of Title 22, District of Columbia Code, Sections 1501 and 1508. 
FOURTH COUNT: 

On or about September 26, 1958, within the District of Columbia, 
Joe S. Fludd knowingly had in his possession and under his control nota- 


tions, records, receipts, tickets, certificates, bills, slips, tokens, 


papers and writings, current and not current, used and to be used ina 
lottery known as the numbers game. 
FIFTH COUNT: 

On or about September 26, 1958, within the District of Columbia, 
Yancey W. Peterson knowingly had in his possession and under his control 
notations, records, receipts, tickets, certificates, bills, slips, tokens, 
papers and writings, current and not current, used and to be used ina 


lottery known as the numbers game. 


| 
| 
SIXTH COUNT: 

On or about September 26, 1958, within the District of Columbia, 
James M. Hicks knowingly had in his possession and under his control 
notations, records, receipts, tickets, certificates, bills, slips, tokens, 
papers and writings, current and not current, used and to be used ina 
lottery known as the numbers game. | 
SEVENTH COUNT: | 

On or about September 26, 1958, within the District of Columbia, 
Phillip Fludd knowingly had in his possession and under his control 
notations, records, receipts, tickets, certificates, bills, slips, tokens, 
papers and writings, current and not current, used and to be used ina 


lottery known as the numbers game. 


/s/ Oliver Gasch 
Attorney of the United States in 
and for the District of Columbia 


A TRUE BILL: | 


/s/ 


Foreman. 


[Filed April 21, 1959] | 
UNITED STATES : | 
v. : Criminal No. 1126-58 


James R. Carter 

Joseph S. Fludd : | 
James M. Hicks : | 
Phillip Fludd x 


ORDER GRANTING MOTION TO SET ASIDE 
PLEAS OF GUILTY 
Upon consideration of the motion of defendants James R. Carter, 
Joseph S. Fludd, James M. Hicks and Phillip Fludd to set aside their 
pleas of guilty entered herein on January 21, 1959, the opposition thereto, 
and the hearing thereon, it is by the Court this 21st day of April 1959, 
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ORDERED that the pleas. of defendants James R. Carter, Joseph 
S. Fludd, James M. Hicks and Phillip Fludd be and the same are hereby 
set aside. 


/s/ Burnita Shelton Matthews 
JUDGE 


VERDICT 

On this 12th day of November, 1959, came again the parties afore- 
said, in manner as aforesaid and the same jury as aforesaid in this cause, 
returns into Court at 10:00 a.m. and retires to resume their deliberations; 
whereupon the said jury upon their oath say that the defendant, James R. 
Carter is guilty on counts 1, 2, and 3 that the defendant Joe S. Fludd is 
guilty on counts 1 and 4, that the defendant James M. Hicks is guilty on 
counts 1 and 6; thereupon the jury retires to resume their deliberations 
as to the defendant Phillip Fludd. 


The jury is excused at 6:00 p.m. to return to Court at 10:00 a. m. 


tomorrow to resume their deliberation. 

The defendants James R. Carter, Joe S. Fludd and James M. 
Hicks are referred to the Probation Officer of the Court. The defendant 
James M. Hicks is remanded to the District of Columbia Jail and the de- 
fendants James R. Carter and Joe S. Fludd are permitted to remain on 
bond pending sentence. 

By direction of 


GEORGE L. HART, JR. 


Presiding Judge 
Criminal Court #1 


Present: HARRY M. HULL, Clerk 
United States Attorney By /s/ 


By Victor Caputy 
Assistant United States Attorney 


Deputy Clerk 


Official Reporter 


[Filed January 12, 1960] i 
JUDGMENT AND COMMITMENT 


UNITED STATES OF AMERICA | 
v. : Criminal No. 1126-58 
JAMES R. CARTER ; | 

On this 8th day of January, 1960 came the attorney for the government 
and the defendant appeared in person and by counsel, Curtis P. Mitchell, 
Esq. | 

IT IS ADJUDGED that the defendant has been convicted upon his plea 
of not guilty and a verdict of guilty of the offense of | 

Violation of T 22, Sections 1501, 1502, 1505, D. C. Code 

As charged in Counts 1, 2 and 3, 

And the Court having asked the defendant whether he has anything to 
say why judgment should not be pronounced, and no sufficient cause to the 
contrary being shown or appearing to the Court, | 

IT IS ADJUDGED that the defendant is guilty as charged and convicted. 

IT IS ADJUDGED that the defendant is hereby committed to the custody 
of the Attorney General or his authorized representative for imprisonment 
for a period of | 

Nine (9) months to twenty-seven (27) months on Count 1; 

Nine (9) months on each of the Counts 2 and 3, to run concurrently, 

and concurrently with sentence imposed in Count 1. 

IT IS ORDERED that the Clerk deliver a certified copy of this judg- 
ment and commitment to the United States Marshal ot other qualified offi- 
cer and that the copy serve as the commitment of the defendant. 


/s/ George L. Hart, Jr. 
United States District Judge 
| 


* 
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[Filed January 12, 1960] 
JUDGMENT AND COMMITMENT 
UNITED STATES OF AMERICA : 


V. Criminal No. 1126-58 

JOE S. FLUDD : 

On this 8th day of January, 1960 came the attorney for the government 
and the defendant appeared in person and by counsel, Curtis P. Mitchell, Esq. 

IT IS ADJUDGED that the defendant has been convicted upon his plea 
of not guilty and a verdict of guilty of the offense of 

Violation of T 22, Sections 1501, 1502, D. C. Code 

As charged in Counts 1 and 4 

And the Court having asked the defendant whether he has anything to 
Say why judgment should not be pronounced, and no sufficient cause to the 
contrary being shown or appearing to the Court, 

IT IS ADJUDGED that the defendant is guilty as charged and convicted. 

IT IS ADJUDGED that the defendant is hereby committed to the custody 
of the Attorney General or his authorized representative for imprisonment 
for a period of 

Nine (9) months to twenty-seven (27) months on Count 1, 


Nine (9) months on Count 4, sentence imposed on Count 4 to 


run concurrently with sentence imposed on Count 1. 
IT IS ORDERED that the Clerk deliver a certified copy of this 
judgment and commitment to the United States Marshal or other qualified 
officer and that the copy serve as the commitment of the defendant. 


/s/ George L. Hart, Jr. 
United States District Judge 


*x* * * 


[Filed January 12, 1960] 
JUDGMENT AND COMMITMENT 
UNITED STATES OF AMERICA 
v. : Criminal No. 1126-58 
JAMES M. HICKS | 
On this 8th day of January, 1960, came the attorney for the govern- 
ment and the defendant appeared in person and by counsel, Curtis P. 
Mitchell, Esq. | 
IT IS ADJUDGED that the defendant has been convicted upon his 
plea of not guilty and a verdict of guilty of the offense of 
Violation of T. 22, Sections 1501, 1502, D. c.| Code. 
As charged in Counts 1 and 6 | 
And the Court having asked the defendant whether he has anything 
to say why judgment should not be pronounced, and no sufficient cause 


to the contrary being shown or appearing to the Court, 
IT IS ADJUDGED that the defendant is guilty as charged and convicted. 
IT IS ADJUDGED that the defendant is hereby committed to the custody 


of the Attorney General or his authorized representative for imprisonment 


for a period of 
Nine (9) months to twenty-seven (27) months on Count 1; 
Nine (9) months on Count 6, sentence imposed on Count 6 to 
run concurrently with sentence imposed on Count 1. 
IT IS ORDERED that the Clerk deliver a certified copy of this judg- 
ment and commitment to the United States Marshal or other qualified offi- 
cer and that the copy serve as the commitment of the defendant. 


/s/ George L. Hart, Jr. 
United States District Judge 


* * * * 


[Filed January 13, 1960] 
UNITED STATES OF AMERICA 
v. E Criminal No. 1126-58 
JOE S, .FLUDD : 
NOTICE OF APPEAL 


Name and Address of Appellant Joe S. Fludd 
D. C. Jail 


Name and Address of Appellant's Attorney Curtis P. Mitchell 
508 5th Street, N. W. 


Offense Vio. T 22, Secs. 1501, 
1502, et seq. D. C. Code 


Concise statement of judgment or order, Verdict guilty - 
giving date, and any sentence Sentence 9 to 27 months 


Name of institution where now confined, D. C. Jail 
if not on bail 


I, the above-named appellant, hereby appeal to the United States 
Court of Appeals for the District of Columbia Circuit from the above- 
stated judgment. 


January 13, 1960 /s/ Joe S. Fludd 
Date 


/s/ Curtis P. Mitchell 
Attorney for Appellant. 
508 5th Street, N. W., 
Washington, D. C. 


[Filed January 13, 1960] 
UNITED STATES OF AMERICA 
v. : Criminal No. 1126-58 
JAMES M. HICKS ; 


NOTICE OF APPEAL 


Name and address of Appellant James M. Hicks 
D. C. Jail 


Name and Address of Appellant's Attorney Curtis P. Mitchell 
508 5th Street, N. W. 


Offense Vio. T. 22, Sec. 1501, 
1502, et seq. D. C. Code 
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Concise statement of judgment or order, Verdict guilty - 
giving date, and any sentence Sentence - 9 to 27 months 


Name of institution where now confined, D. C. | Jail 
if not on bail 


I, the above-named appellant, hereby appeal to the United States 
Court of Appeals for the District of Columbia Circuit from the above- 
stated judgment. 


January 13, 1960 /s/ ae M. Hicks 
Date | Appellant 


/s/ Curtis P. Mitchell 
Attorney for se npelant: 
508 5th Street, N. W. 


[Filed January 13, 1960] 
UNITED STATES OF AMERICA ! 
v. Criminal No. 1126-58 
JAMES R. CARTER : | 
NOTICE OF APPEAL | 


Name and Address of Appellant James R. Carter 
D. C. | Jail 


Name and Address of Appellant's Attorney Curtis P. Mitchell 
508 5th Street, N. W. 


| 
Offense Viol. T. 22., Sec. 1501-2, 
et seq, , D. C. Code 


Concise statement of judgment or order, Verdict Guilty - 
giving date, and any sentence Sentence - 9 to 27 months 


Name of institution where now confined, D. C. ‘Jail 
if not on bail 


I, the above-named appellant, hereby appeal to the United States 
Court of Appeals for the District of Columbia Circuit from the above- 
stated judgment. 


January 13, 1960 /s/ ! ames R. Carter 


Date | Appellant 


/s/ Curtis P. Mitchell 
Attorney for Appellant 
508 5th Street, N. W. 
_— 
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EXCERPTS FROM TRANSCRIPT OF PROCEEDINGS 
Washington, D. C. 
November 5, 1959. 

The above-entitled case came on for trial before the HONORABLE 
GEORGE L. HART, JR., United States District Judge, anda jury, at 
10:00 o'clock a. m. 

APPEARANCES: 

On behalf of the Government: 


VICTOR CAPUTY, ESQ., 
Assistant United States Attorney. 


On behalf of the Defendants: 


CURTIS P. MITCHELL, ESQ., 
508 Fifth Street, N. W., 
Washington, D. C. 


* * *£* * £ * © €£ *& * 


MR. MITCHELL: If Your Honor please, with respect to Count 1 


of the indictment, I haven't heard any statement of facts in his opening. 
*x* * *+ * * *€ *€* *€©& K€ * 
MR. MITCHELL: As I understand it, Your Honor, he is obligated 
to show these men were acting together, that is, in concert, and he has 
not alleged any facts upon which he can predicate a joint venture or 


joint engagement by these defendants. He says James R. Carter was 

present in the premises on the occasion that the officers executed the 

search warrant. The next connection he has with any of the remaining 
defendants is that they came in the premises, which admittedly 

is a licensed public premises. This is a licensed premises. The other 

men came in the premises. That's all. 

MR. CAPUTY: Ido not have to show they operated in concert in 
Count 1. All I have to show is, at the time of the arrest they had num- 
bers paraphernalia. This is sufficient if the jury sees fit to convict them 
on Count 1. 
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Tt Rh oe 
THE COURT: I think it is up to the jury. In Count 1, as this 
Court understands it, the jury could, for example, find Carter guilty 
and Fludd and Hicks -- the two Fludds and Hicks, not guilty. Or, they 
could find two of them guilty and two not guilty. | 
MR. MITCHELL: That is true, but I don't think that meets my 
proposition. There is prejudice here. They do it, all right. Itisa 
bad practice. They do it to secure a conviction. They name a lot of 
people and put them in Count 1 and then they don't show that they acted 
in concert. | 
THE COURT: But you don't have to. show that. If any one or all 
of them did it individually or in concert, those that did it would still 
be guilty. | 
MR. MITCHELL: Very well, I won't labor the point. 
THE COURT: All right. | 
I take it, what you are doing, in essence, is making a motion for 
verdict of acquittal on Count 1? 
MR. MITCHELL: Yes, sir. 
THE COURT: And I will deny it. 
* * * * &* *&* K & 
TARVER J. THOMAS, JR., | 
called as a witness for and on behalf of the Government and, having 


been first duly sworn, was examined and testified as follows: 
DIRECT EXAMINATION © 

BY MR. CAPUTY: 

Q. Will you state your name and assignment ? A. Tarver James 
Thomas, Jr., assigned to the Morals Division, ae Police De-~ 
partment. 


Q. Any particular unit of the Morals Division? A. Gambling Squad. 
Q. How long have you been assigned to the Gambling Squad of the 
Metropolitan Police Department? A. I think it is Saly 1952. 
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Q. 1952? A. Yes, sir. 
Q. During the course of your assignment as a member of the 


Gambling Squad of the Metropolitan Police Department, were you assigned 


to investigate a complaint concerning gambling activities at 2023 Benning 
Road, Northeast? A. Iwas. 

Q. Asa result of being given that assignment, did you make any 
investigation? A. I did. 

Q. When did you first make an investigation of that complaint ? 

A. Around September 2, 1958. 

Q. Andon September 2, 1958, will you tell us what, if anything, 
you did pursuant to making that investigation of that complaint of gambling 
activities on Benning Road, Northeast? 

MR. MITCHELL: I object to this, Your Honor. It is repetitious. 

MR. CAPUTY: I think it is proper. 

MR. MITCHELL: It is not. 

THE COURT: Just a minute; just a minute. 

Objection overruled. Go ahead. 

* * * * *&* *€* € KF *¥ * 

THE WITNESS: I saw different people entering the basement 
which was a shoe shine parlor, of 2023 Benning Road, Northeast, re- 
main a few minutes and come back out. 

About 2:50 p.m., I observed James Carter come to the front 
door of 2023 Benning Road, Northeast and stand on the front. A few 
minutes later a man known to me as Phillip Fludd came out of the 
basement of 2023 Benning Road and stood on that front step of this 
address. 

BY MR. CAPUTY: 

Q. On this date, September 2 -- Strike that, please. 

Do you know a person named Yancey Peterson? A. Ido. 

Q. . Was Yancey Peterson, his reputation, known to you on Septem- 
ber 2, 1958? A. It was. 

MR. MITCHELL: I object to the question. 


* * * 


MR. CAPUTY: This Yancey Peterson is known to the office as a 
numbers man. It is proper for him to tell the person he had seen this 

day going in the premises was known to him as a ‘numbers man. It 
is part of this investigation. | 

THE COURT: I will permit it. | 


| 
| 
* * * ke ke ek ke eK Ke 


| 

MR. MITCHELL: If Your Honor does permit him to do it and allow 
him to take a rumor and raise it by its own boot straps, as far as he was 
concerned, that is the man's reputation. I don't know where Yancey is. 
He is not a defendant. It would only prejudice the other defendants. 

THE COURT: Yancey pled guilty. You can cross-examine him on 
it if you want to. I think it is admissible and I will admit it. You may have 
an exception. | 

MR. MITCHELL: The only possible theory on which Iam objecting 
to it is that the only way he can introduce in evidence in this case about 
Yancey, he has to go on the concert theory. It is somewhat similar to 
conspiracy. If the Court's position is the defendants are independent in 
their connection as far as the indictment is concerned, ‘he cannot intro- 
duce evidence about Yancey. It is hearsay as far as they are concerned. 
It doesn't affect them personally, but it will prejudice them. 

THE COURT: I don't think so. I will let it in. 


* * *£ *£* & & * 


BY MR. CAPUTY: | 
*x* * | 

Q. What was he known to youas? A. A numbers pickup man. 

Q. Directing your attention to September 2, 1958, on that day did 
you see Yancey Peterson when you were observing premises -- the shoe 
shine parlor? A. Yes. | 

Q. Tell us about it. A. About 2:40 p.m., I observed Yancey Peter- 
son entering the basement of 2023 Benning Road, Northeast. His pockets 


were bulging. He remained in the premises about five minutes. He came 
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out and his pockets were not bulging. He returned to his car that was 
parked in the 2000 block of Benning Road and drove off. 

Q. Did you make a further investigation of the premises on Benning 
Road? A. On September 3. 

Q. Whattime? A. 2:30p.m. Iwas in the vicinity of the 2000 block 
of Benning Road. I observed Yancey Peterson enter the basement. 1 also 

observed other people, some that I knew and some that I didn't know, 
enter this basement and remain a few minutes and leave. 

Close to 2:55 I observed Phillip Fludd. 

Q. Do you see him in the courtroom? A. In the dark suit and maroon 


x* * *€* *&© *£* *€* € K€ £ * 


THE COURT: Is there any question that is Phillip Fludd? 

MR. MITCHELL: No. 

THE COURT: The record will show the witness identified Phillip 
Fludd. 

BY MR. CAPUTY: 

Q. Did you observe him that day? A. I did. 

Q. Tell us about it. A. Iobserved him enter the basement of 2023 
Benning Road, Northeast, and other than seeing other people enter these 

premises that was my observation that day. 

Q. Was there anything about Phillip Fludd at the time you observed 
him -- did you observe anything about him? A. His pants pockets hada 


noticeable bulge. 


Q. What time did you discontinue your observation of the premises ? 
A. About 3:15 or 3:20 p. m. 

Q. Did you make any other observations of the premises on any 
other day? A. September 16 I was in this vicinity, 2000 block of Benning 
Road, Northeast. I saw these other people, some I knew and some I didn't 
know, enter these premises. 

I saw James Carter about 2:30 p.m. standing in the doorway of 2023 
Benning Road, Northeast. 


14 


21 

Q. Do you see Carter here today? A. Ido. 
Q. Which one is he? A. The light suit and maroon shirt. 
MR. MITCHELL: I stipulate that is correct. 
* * * * * *£* * *& * & 

A. Ialso saw Yancey Peterson enter these premises approximately 
the same time on the previous date. I saw Phil Fludd enter these premises 
near 3:00 o'clock with his pants pockets bulging. I saw another man, whom 
I did not know, and some that I did, enter these premises and remain a few 
minutes there, and then leave. 
Q. Do you know a man by the name of Allen Morris? A. Yes. 
Q. Did you see him that day? A. Idid, | 
Q. You know him as what? A. A numbers man. 
MR. MITCHELL: I object. He isn't named in this indictment. 
THE COURT: I overrule the objection. 


* * *£ *# *£ *& * & HK & 


Q. Did you make any other observations on any other day? A. 


September 22nd I was in the vicinity of the 2000 block of Benning Road, 
Northeast. 
Q. What time? A. Approximately around 2:30 p. m. I saw these 
people whom I did not know, and some of them I did now; entering the base- 
ment of 2023 Benning Road, Northeast, and remain a few minutes and 
leave. Ialso saw Yancey Peterson. I saw Allen Morris. About 2:50 p. m., 
Phillip Fludd came out of the basement of 2023 Benning Road, Northeast, 
and stood in the doorway. ss | 
Q. When you saw Yancey Peterson, did you observe anything about 
Yancey Peterson? A. His pockets were bulging. 
Q. Did you see. Yancey Peterson come out? A. ‘Yes, Idid. About 
five or ten minutes later he came out, got in his car and drove off. 
Q. . Did you observe Allen Morris this day? A. Idid. Allen Morris 
entered the basement with his pockets bulging, remained a few minutes, and 
left. 
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Q. Did he have the bulge when he left? A. He did not. 

Q. Did you make other observations? A. September 23. 

Q. What time? A. 2:30 or 2:40 p.m. I was in the vicinity of the 
2000 block of Benning Road, Northeast. I saw Allen entering 2023 Benning 
Road, Northeast, and Phillip Fludd, about 3:00 o'clock, enter the basement 

of 2023 Benning Road, Northeast, with his pants pockets bulging; 
and at least between the time 2:30 and 2:40 and 3:00 o'clock, fifteen or 
twenty minutes, people, I would say, did enter this basement and remain 
and then leave. 

Q. Did you see Yancey Peterson this day? A. I did. 

Q. Tell us about Yancey Peterson. A. He parked his car in the 
area. I saw him enter the basement of these premises. He remained a few 
minutes, returned to his car, and drove off. 

Q. What time did you discontinue the observation? A. Approxi- 
mately 3: 15 p. m. 

Q. Did you make any other observations any other day? A. The 


24th of September, 1958, approximately 2:30 p. m., I was in the vicinity of 
the 2000 block of Benning Road, Northeast. I saw these same people, Yancey 
Peterson, Morris, and about 3:00 o'clock p.m., I observed Phillip Fludd 
enter the basement of 2023 Benning Road, Northeast with his pants pockets 


bulging. 


Q. You mentioned Morris and Yancey Peterson. Can you describe 
them? A. Peterson and Morris had a bulge in their pockets. They left the 
premises in about five minutes and the bulge wasn't there. 

*x* * * * * * *€© & & * 

Q. Did you secure a search warrant? A. For the premises 
2023 Benning Road, Northeast, and three arrest warrants. One arrest 
warrant for Yancey Peterson, an arrest warrant for Allen Morris, and an 


arrest warrant for Phillip Fludd. 
* * * *x* * * * * * * 
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CROSS-EXAMINATION | 
BY MR. MITCHELL: | 

Q. Officer Thomas, you stated on September 2 you saw the Defen- 
dant Carter at 2023 Benning Road, and on September 3 you saw the Defen- 
dant Phillip Fludd; September 16 you saw Carter and you also saw Fludd; 
on September 22 you saw the Defendant Phillip Fludd; on September 23 you 
Saw the Defendant Phillip Fludd and on September 26. Is that correct ? 

THE COURT: Did you say the 26th? 

MR. MITCHELL: Yes. | 

THE WITNESS: I saw Phillip Fludd the 26th; that is correct. 

BY MR. MITCHELL: ! 

Q. On these occasions, Officer Thomas, when you say you saw 

Phillip Fludd and you say he had a eS in his pockets -- A. That 
is correct. | 

Q. Did you look in his pocket? A. No, sir. ! 

Q. On the occasion, sir, that you indicated a respect to the 
Defendant Carter and some man named Yancey, did you see any of those 
people's pockets? A. On those dates? | 

Q. Yes, sir. A. No, Sir. | 

Q. Had you been in these premises, yourself, 20% Benning Road? 
A. Ihad not. 

Q. At that time, from the point of your peer did you see 
anything on the outside of the place that would identify it? A. I did. 

Q. What did you see there? A. A shoe shine parlor was on the 
window -- no. Iam not too positive. There is some writing on the window. 
I think it is variety or shoe shine. I think that is correct. 

Q. In other words, as far as you could determine at that time they 


had soda pop, candy, cigars, cigarettes, and things of that sort; is that 


correct? A. That is correct. 
* * * * * * * * * * 


JACK EVANS | 
called as a witness for and on behalf of the Government and, after having 
| 
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been first duly sworn, was examined and testified as follows: 
DIRECT EXAMINATION 
BY MR. CAPUTY: 
Q. State your name and assignment, please. A. Iam Private 
Jack Evans, Morals Division, Metropolitan Police Department. 
Q. Any particular section of the Morals Division? A. Yes, sir; 
Gambling and Liquor Squad. 
Q. How long have you been assigned to the Gambling and Liquor 
Squad? A. Approximately two years, sir. 
* * *€* * * * © & K& * 
Q. Did you assist, sir, in the investigation of alleged gambling 
activities at premises 2023 Benning Road, Northeast? 
* * *€* * *€©§ *&* © &€ *& & 
Q. When? A. The day I was on was September 22, 1958. 
Q. What time? A. About 11:00 a.m. 
Q. Will you tell us what, if anything, you did? A. Yes, sir. 
On this date I went to the shoe shine shop located in the basement of 2023 
Benning Road, Northeast, in the District of Columbia. I walked in there 
and walked through an open door to a rear room where I saw Mr. Fludd, 
Phillip Fludd, that is, seated at a table. 
* * * * © & &€ *x* * * 
MR. CAPUTY: For the record, will you step down and point to 
this individual so we can't have any mistake about it. 
(Thereupon, the witness left the witness stand and went to the 
defense table. ) 
THE WITNESS: This is the gentleman I am referring to. 
THE COURT: Let the record show he is referring to Phillip Fludd. 


* * *+ * © *€© © & 


Q. Tell us about it. A. He was seated at a desk in this rear room 


of 2023 Benning Road, Northeast, and on this table there were several 


unused number books. 
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MR. MITCHELL: Objection. I object to the characterization, 

Your Honor. | 
BY MR. CAPUTY: 
Q. Had you ever seen an unused number book before? A. Ihave. 
THE COURT: Let him give the nature of the books. 


THE WITNESS: There were several pads, approximately three 
| 


inches by five inches or two and a half inches by five inches. Each pad 
had the usual characteristic of a numbers slip with the designation for 
code and the main body for writing the substance of a bet. These books 
were on the table, four unused. Also on the table were| several slips 
having what appeared to be number bets, a combination of num- 


bers, a combination of three digits and a certain amount of money follow- 


ing it. 
Also on the table were other miscellaneous papers. 
As I stood there in the door I saw Mr. Fludd writing on a slip. 
He wrote several combinations of numbers, approximately eight, two of 
which I remember as 206-25 and 641-40. This appeared to me to be a 
number ~- | 
MR. MITCHELL: Objection. 
MR. CAPUTY: You saw those numbers? 
THE WITNESS: Yes, sir. | 
* * * * * * * * * * 
A. About this time Iasked Mr. Fludd that I may be allowed to 
place a bet, to which Mr. Fludd looked up and said, "Man, we've never 
seen you before. You got to go some place else. " | 
I stayed around the shoe shine stand about 20 minutes more. 
During the time I heard several other men approach Mr. Fludd to make 


numbers bets. 
Q. What time did you discontinue, if you did, discontinue your 
observation? A. Approximately 11:30 a. m. 
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Q. Did you make any other observation? A. No. 
*x* * * * * * *&* *&* * * 
CROSS-EXAMINATION 
BY MR. MITCHELL: 
* * * * * * * * * * 
Q. Did I understand you to say you asked Phillip Fludd to put 
a number in for you and he refused to do so? A. That is correct, 


Q. These things you say you saw and these unused -- you charac- 
terized them unused number books -- do you have those with you? 
*x* * * *&* * * * KF KK * 
A. No, sir. I haven't. 
Q. Did you bring any of the things you saw on that date, with 
you today? A. No, sir. 
Q. Did I understand you to say, sir, you saw Phillip Fludd write 
some numerals on a piece of paper? A. That's right, sir. 
Q. That was done in your presence? A. Yes, sir. 
Q. Did you arrest him? A. No, sir, I didn't. 
x* * * * x * * * * * 
ROBERT G. KISSNER 
called as a witness for and on behalf of the Government and, having 
been first duly sworn, was examined and testified as follows: 
DIRECT EXAMINATION 
BY MR. CAPUTY: 


Q. Will you state your name and assignment, sir? A. Robert 


G. Kissner, Sergeant, assigned to the Gambling and Liquor Squad of the 
Metropolitan Police Department. 
* * *&* *&* &©* * © © €& * 
Q. How long have you been assigned to the Gambling and Liquor 
Squad of the Metropolitan Police Department? A. Ihave been assigned 
there since October 1, 1954. 


27 | 


Q. Directing your attention, sir, to September 26, 1958, did you 
go to the premises 2023 Benning Road, Northeast? A. I did, sir. 
Q. And with whom, if anyone? A. Iwas accompanied by Lt. Foran, 
Det. Foulkes, Det. Mills, and Det. Thomas, and Evans and Det. Child. 
Q. For what purpose, sir? A. We went there for the purpose of 
executing a United States Commissioner's search warrant and 
arrest warrant, sir. | 
Q. Arrest warrant for whom? A. I believe there were three arrest 


warrants for a defendant -- Iam not sure whether it was Phil Fludd -- a 
man by the name of Yancey Peterson, and another defendant by the name of 
Morris. | 

Q. Did you have a search warrant for the premises, sir? A. We 
did, sir. ! 

Q. Whereabouts in premises 2023 Benning Road, ‘Northeast, did 
the party go, your party? A. We went to the rear of premises 2023 
Benning Road, Northeast. | 

Q. Whereabouts in the rear of premises 2023 Benning Road, did 
you go to the rear? A. Yes. We went in the rear entrance, the entrance 
in the rear of the particular address. | 

Q. Tellus about. What happened when you got to the rear? A. 

As I said, I was accompanied by Lt. Foran, Det. Foulkes, Det. Mills, 
and Lt. Foran went to the premises. The back door was open. 

Q. Did you go to the back door, too? A. Yes. Lt. Foran stated 
that he had a search warrant for violation of the gambling laws and we 
entered into the premises through the rear door. | 

As we entered I observed the defendant Carter, == the man sitting 
there with the red shirt -- standing at the doorway to a middle room of that 
particular premises. The room he was standing at was jut right next to 
what would be a storage room. | 

Q. When you say the Lieutenant said you had a search warrant, 
what did he say? A. He stated he had a search warrant for violation of 


the gambling laws. ! 
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Did he say, "Police"? A. He said it was the police. 

Who executed the search warrant? A. I did. 

Did you make the return, sir? A. I did, sir. 

Did you arrest anyone in the premises? A. I did. 

Who did you arrest? A. Iarrested the Defendant Carter. 

Did you make a search of the premises? A. Iassisted and 
made a search. 

Q. Did you recover anything from the premises? A. I did, sir. 

Q. And from the person of Carter? A. I did, sir. 

* * *£* * *& & * * * * 

MR. CAPUTY: May I have this brown envelope, and its contents, 
if Your Honor please, marked Government's Exhibit No. 1, for identifica- 
tion ? 

THE DEPUTY CLERK: Government's Exhibit 1 for identification. 


(Thereupon, a brown envelope and the 
contents thereof, was marked Govern- 
ment's Exhibit No. 1 for identification. ) 


MR. CAPUTY: And this other envelope and the contents marked 
Government's Exhibit No. 2 for identification. 


+ * *£ * £ * *& * k * 


(Thereupon, a brown envelope and the 
contents thereof, was marked Govern- 
ment's Exhibit No. 2 for identification. ) 


MR. CAPUTY: And this box and its contents, if Your Honor please, 
marked Government's Exhibit No. 3 for identification. 

THE COURT: Let's see. Are the contents all in one package or is it 
many packages? Would the defendant like any of this marked separately? 
Do you want to look at it? 


(Thereupon, the proposed exhibit was handed to defense counsel. ) 

MR. MITCHELL: Your Honor, I certainly can't concede to just 
stuff like this. 

THE COURT: How would you suggest marking it? It would take an 
interminable time to mark each one. 
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MR. MITCHELL: Of course. | 
MR. CAPUTY: It isn't our intention to mark each and every piece. 


He can testify what he recovered. | 


THE COURT: That is right. It is just a question of identification and 
keeping it straight. 
Do you think marking the whole box would be sufficient to keep the 
record straight ? 
MR. MITCHELL: Yes. 
THE COURT: All right. You can mark the whole box as Exhibit 3, 
and its contents, for identification. | 


* * ee ek ke kk 


Q. Where did you get the contents of Government's Exhibit No. 1, 
the money? A. This was money I seized from the Defendant Carter. 

Q. Where? A. Off his person. 

Q. Where? 


* * * * * * * * * * 
A. At premises 2023 Benning Road, Northeast. | 


Q. What day? A.. September 26, 1958. | 
* * * * * * & & & * 


Q. Would you look at Government's Exhibit No. 2 for identification, 
a brown envelope? Would you examine it and tell us if you can identify the 
| 
envelope and the contents? A. Yes. This envelope contains my signature 


and my writing, where I seized it. | 


Q. Would you look inside it and tell us what the contents of Govern- 
ment's Exhibit No. 2. are? Tell us about them. A. This is a notebook 
that I recovered from the defendant's left shirt pocket. 

THE COURT: Which defendant ? | 

THE WITNESS: The Defendant Carter. And it ig marked in here, 


identified with my signature on it, and the date it was taken from the defen- 
dant. It contained this -- | 


* * * £ &* * * * & * 
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Q. Whatis it? A. Just a yellow card. 

Q. That is enough identification. What else? A. This pink card 
was taken from the right rear pocket from inside a small address book of 
James Carter on September 26, 1958. This pink card here also was taken 
from the top of the desk underneath the blotter in the premises -- 

THE COURT: | Are the cards marked as you are indicating? 

THE WITNESS: Yes, sir. 

THE COURT: All right. 

THE WITNESS: This is a white slip of paper taken from the right 
front trouser pocket of James Carter on September 26, 1958, and it had 
clipped to this paper five one-dollar bills which were placed in this envelope 
over here (pointing) that I identified previously. 

THE COURT: Placed in Exhibit 1? 

THE WITNESS: Yes, sir. 

And this large slip of paper, this tape, was taken from inside the 
small -- this small address book which was taken from the person of Carter 
at premises 2023. 

THE COURT: Is that an adding machine tape? 

THE WITNESS: Yes, sir. 

THE COURT: All right. The Court will correct that. What appears 
to be an adding machine tape. 

THE WITNESS: Right. These four, I think, they are about three by 


five pieces of white paper, were taken from the person of Carter, from his 


wallet, at premises 2023 Benning Road. 
* * * * * * * *€* & * 
THE COURT: Are they five papers with series of numbers written 
on them ? 
THE WITNESS: Yes, sir; four pieces of paper with numbers written 
on them. 
* * * *€£ *€* &* © *& & & 
Q. How do you identify them -- Government's Exhibit No. 3 for 
identification, and the contents? How do you identify this? 
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THE WITNESS: Yes, sir. I recognize them, sir, However, I 


don't see -- I don't have them initialed, identified on the box anywhere. 


SS SL Peek tk ee aeons 


Q. Do you recognize the contents of Government's Exhibit No. 3 
for identification? A. Yes, sir. | 

Q. How do you recognize the contents of it? A. They have my 
name on the tag, sir. | 

Q. Onthe tag? A. Yes, sir. | 

Q. When was it you first saw the contents of Government's Exhibit 
No. 3 for identification? A. On September 26, 1958 at 2028 Benning Road, 
Northeast. 

Q. Any particular part of premises 2023 Benning Road, Northeast? 


A. Yes. These were in the room where there was a little desk at which 


the defendant was standing when we entered the premises, 
THE COURT: Which defendant? 
THE WITNESS: The Defendant Carter. And these are envelopes 


which I had taken from the desk in the room he was standing in. 

BY. MR. CAPUTY: | 

Q. Were they in the desk or on top of the desk? & They were in 
the desk drawer. 

Q. All the contents of Government's Exhibit No. for identification? 
A. Everything that was placed in this box was taken from the desk and the 


desk drawers. 
* * * * * *€* &€ K * * | 

Q. During the time you were at premises 2023 Benning Road, 
Northeast, can you tell us whether any of the individuals were arrested 
inthere? A. Yes. There were others arrested there. | 

Q. Do you know who, sir? A. There were many arrested at that 
particular time. 

Q. But you did not make any of the arrests yourself ? A. No. 
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CROSS-EXAMINA TION 

BY MR. MITCHELL: 

Q. Asa matter of fact, Officer Kissner, when you walked in they 
arrested everybody; didn't they; everybody in the place? A. As we entered 
the premises, to my knowledge, the only person I saw at that time was De- 
fendant Carter? 

Q. He was the first person you saw? A. Yes, sir. 

Q. But there|came a time when everybody in the place was arrested; 
were they not? A. There were other people arrested subsequently after 
our entrance. 

Q. Yes, sir.. When you got to them you arrested everyone there? 
A. Not everyone. 


Q. Perhaps you personally didn't do it, but the members of your 
Squad; correct? A. To my knowledge, everyone was not arrested at that 


time. 

Q. All right,| sir. You tell me who was not arrested. A. As I 
entered, I understand there was -- there were two other people out front 
who were not arrested. 

Q. They were standing outside the building. Iam talking about in 
the building. Everyone in that building was arrested and searched. A. 
The two Iam talking about were in the shoe shine parlor. One was playing 
a pinball machine and the other was standing in the premises. 

Q. They were not arrested? A. No, Sir. 

Q. Not searched? A. No, sir. 

Q. They are the only two? A. That's right. To my knowledge. 

Q. You didn't have an arrest warrant for James Carter; did you? 
A. To my knowledge, we did not. 

* * * * * © © © © * 

Q. Iwill not go through all of this stuff in detail, Mr. Kissner. 
Suffice it to say, sir, you testified that there is contained in Government's 
Exhibit No. 3 for identification, the stuff you got out of the drawers of the 
table? A. A desk. 
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Q. Adesk. Right? A. Yes. 

Q. Who opened the drawer to go in and take those things out? 
Did you do it or someone pursuant to your direction? A. I did it, sir. 

Q. Was Lt. Foran with you at the time? A. Yes, sir, he was. 

Q. Oh, I believe you were asked about the ceremonies at the door-- 
way. You say Lt. Foran, before he went in the place, he announced that, 
*We are the police and we have a search warrant for these premises for 
alleged gambling violations. '' He said all of that? A. He did, sir. 

Q. How did he say it? A. He said it was the police. "We have 
a search warrant for violation of the gambling laws." | 

Q. Who did he tell that to; just you? A. He announced it at the 
doorway. ! 


Q. And did he announce it in a voice to be heard by anyone in the 


premises? A. I would think so. 
Q. He didn't say it quietly to you? A. No, sir. | 
Q. Asa matter of fact, you always say that you do that; don't you? 
MR. CAPUTY: I object to that. It is imputing something you 
always say in a perfunctory manner. | 
THE COURT: I think the officer is capable of taking care of himself. 
Go ahead. | 
THE WITNESS: We make the announcement. 
BY MR. MITCHELL: | 
Q. It isa perfunctory matter? A. Well, on every occasion that 
we go to a premises we do make the announcements that we are the police 
and if we have a search or arrest warrant we make such announcements. 
Q. Did you proceed to go into the pockets of James Carter and take 
from his pockets the things that have been marked Government's Exhibits 


Nos. 1 and 2, for identification? A. I searched him. 
Q. Did you ask him if you might do that? A. No, sir, I did not. 
Q. Did you tell him that he was under arrest? A. I did, sir. 


Q. Did you tell him what you were arresting him for? A. Yes. 
| 


34 


At that time I didn't -- I just identified myself, showed him my badge, 
and placed him under arrest. 
* * * *£ *£* *€* *€* *€ * 

MR. MITCHELL: While we are waiting, maywe approach the 
bench? 

THE COURT: Yes. 

(Thereupon, counsel approached the bench and conferred with the 

Court as follows:) 

MR. MITCHELL: I feel, in fairness to Your Honor, I should apprise 
the Court of the fact that my contentions are, if Your Honor please, aside 
from those indicated at the outset of the case, that the arrest and search 
and seizure was illegal. That the arrest -- that the individuals were illegally 

arrested and that the objects and things taken from them were illegally 
seized. 

THE COURT: On what theory? 

MR. MITCHELL: On the theory, if Your Honor please, there was 
no basis, no accurate basis for the arrest. 

THE COURT: You mean the warrant wasn't issued with proper cause? 

MR. MITCHELL: That is first. Second, the search warrant does 
not carry with it authority to arrest everyone on the premises. There was 
no arrest warrant for Fludd, Carter, or Hicks. 

THE COURT: Do you mean to say that where you have a warrant 
for a premises for violation of the gambling laws and you go in there and 
find people surrounded by gambling paraphernalia it is illegal to arrest them? 

MR. MITCHELL: Yes, except here the officer clearly testified he 


did not see any gambling paraphernalia until he arrested them. 
* *£ *©* © *£ £ &* *& * 


(Thereupon, counsel returned to the trial tables, and the 


following proceedings were had:) 
x* * * * *€§ © *€©§ & * 
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WARD C. FOULKES : 
called as a witness for and on behalf of the Government and, having been 
first duly sworn, was examined and testified as follows: 
DIRECT EXAMINATION 
BY MR. CAPUTY: 
Q. Will you state your name and assignment, sir? A. Detective 


Ward C. Foulkes. Iam assigned to the Gambling and Liquor Squad of the 

Metropolitan Police Department. 
Q. How long have you been so assigned, sir? A. Since 1949. 
Q. Directing your attention to September 26, 1958, were you a 


member of a party who went to the premises 2023 Benning Road, North- 
east? A. Yes, sir. | 


Q. Did you enter the premises? A. By the rear door, yes, sir. 


* * * * * ke eK | 


Q. What did youdo? A. Icovered the rear ita to the premises. 
Q. Did you do anything inside? A. Iarrested two defendants, sir. 
Q. Whom did you arrest? A. Mr. Hicks. | 

* * * * * eK eK He Oe | 
MR. CAPUTY: May the record show he has identified the defendant ? 
MR. MITCHELL: So stipulated. 


* * * *£* &€ £* KF KF * 


Q. Anyone else? A. Iassisted in the arrest of Phillip Fludd, the 
gentleman in the dark blue suit with the red tie. | 

Q. Did you make a search of either one of them|? A. Yes, sir. 
Mr. Hicks was first, about 3:00 p. m. | 

Q. Did you searchthem? A. Yes, sir. 

Q. Did you search Phillip Fludd? A. Yes, = 

Q. Can you tell us whether you recovered anything from either one 


of them ? 


A. 
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Q. Would you come down here, sir, and I think you can identify 
this writing easier than I can. 

(The witness left the witness stand and went to the Government 

counsel table. ) 


* * * 


(Thereupon, four brown envelopes were 
marked Government's Exhibits Nos. 
4, 5, 6, and 7 for identification. ) 


* * *£ *£ *£ *£* £ & * 


Q. Ishow you what has been identified as Government's Exhibit 
No. 4 for identification, and Government's Exhibit No. 5 for identifica- 
tion, both of them being brown envelopes containing some contents, and I 


ask you to examine Government's Exhibits Nos. 4 and 5, for identi- 

fication, and tell us if you can identify them and the contents. 
* * * * *&* * &* *€ ¥€ 

Q. Can you identify the envelope, Government's Exhibit No. 4 

for identification? A. Yes, sir. This is 33 numbers slips clipped -- 
* *£* *£+ * *&* &* &* & * 

MR. MITCHELL: I object. 

THE COURT: The answer about something containing 33 numbers 
slips will be stricken, and the jury will disregard it. 

* * * © © *&©* *&© *€& *€ 

Q. Just identify the envelope. A. Yes, sir. 

Q. How do you identify it? A. By my handwriting. 

Q. Would you look at the contents of Government's Exhibit No. 

4 for identification, and tell us if you can identify it. Do not characterize 
it. Tell us what they are. A. This is an envelope. 

Q. No. The contents of Government's Exhibit No. 4. Look at it. 
Government's Exhibit No. 4 for identification. Open it up and tell me 
what is in there. 

This is Government's Exhibit No. 4 for identification. (Handing) 
A. Ican't identify this. It is not my handwriting. (sotto voce) 
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MR. MITCHELL: I can't hear. 
* *x * * * * * * * 


Q. Can you identify Government's Exhibit No. 4 for identification ? 
A. Yes, sir. 


Q. How do you identify it? A. This was turned . to the Property 
Clerk by me. | 

Q. Can you identify the contents of Government's Exhibit No. 4 for 
identification? A. Yes, sir. 

Q. How do you identify the envelope, Government's Exhibit No. 4 
for identification? A. This envelope -- I did not -- I turned in the contents 
to Detective Mills. I filled out the envelope and another envelope inside in 
my handwriting. | 

Q. Would you open up the large envelope, Government's Exhibit 
No. 4 for identification. Can you identify the contents of Government's 

Exhibit No. 4 for identification? A. Yes, sir. $23 in bills. 

THE COURT: Wait a minute. He just asked you if you can identify 


THE WITNESS: Yes, sir. 

BY MR. CAPUTY: 

Q. Can you identify the contents of Government's 
for identification? A. (Pause) | 

Q. How do you identify it? A. It is $23 turned in to Detective Mills. 
That is all I can say. 

THE COURT: How do you know it is the $23 you turned in? 

THE WITNESS: He made out the property envelope for me. 

THE COURT: Were you present when he made it out? 

THE WITNESS: (Pause) | 

BY MR. CAPUTY: | 

Q. You were present when he made the big envelope ? A. Yes, sir. 

Q. When was it you first saw the contents of Government's Exhibit 
No. 4 for identification, the $23? A. On September 26, at 3:00 p.m., 1958. 


Exhibit No. 4 
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Q. Where did you get it? A. Premises 2023 Benning Road, North- 

east. 

Q. Where did you get the contents, the $23? A. From the left 
stocking of Mr. Hicks, Defendant Hicks. 

Q. You turned it over to Detective Mills? A. Yes. 

* * * * * * © & * 

Q. Officer, showing you Government's Exhibit No. 4 for identifica- 
tion, the brown envelope (handing). A. Yes, sir. 

Q. Who made that? A. Detective James B. Mills. 

Q. Were you there at the time? A. Yes, sir. I gave him the 
contents in the office. 

Q. Showing you what has been marked Government's Exhibit No. 

5 for identification, which is a brown envelope, I ask you, first, if you 
can identify the envelope and the contents (handing). A. Yes, sir. I can. 

Q. How do you identify the envelope? A. By my handwriting on 
the face of the envelope. 

Q. Will you look at the contents of Government's Exhibit No. 5 
for identification, and tell us what itis? A. (Pause) 

Q. Don't characterize it. Just tell us what itis. A. Slips of 
paper, sir, identified’ by my handwriting and the date and place they came 
from. 

Q. When did you first see the contents of Government's Exhibit 
No. 5 for identification, the slips of paper about which you are speaking? 
A. September 26, 1958. 

Q. Where? A. Premises 2023 Benning Road, Northeast. 

Q. Whereabouts there? A. I took them from the left sock of 


Defendant Hicks. 
* * * * * * * * * 


Q. Ishow you what has been marked Government's Exhibit No. 
6 for identification, which is an envelope containing something. 
How do you identify the envelope and tell us if you can, what they 


are. A. Yes, sir, Ican, by my handwriting. 
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Q. Will you look at the contents and tell us what they are? A. 
$739 in bills. I placed them in this envelope. 

THE COURT: How much? 

THE WITNESS: $739. 

BY MR. CAPUTY: | 

Q. When was it you saw -- first saw the content of Government's 
Exhibit -- what didIsay itis? A. Six. 

Q. -- for identification? A. On September 26, 1959 (sic) at 
premises 2023 Benning Road, Northeast. | 

Q. Whereabouts in the premises? A. It came from the pocket of 
the Defendant Phillip Fludd, the righthand pants pocket. | 

Q. Do you see that person in the courtroom? A. Yes, sir. The 


gentleman in the dark suit and red tie. 
MR. CAPUTY: May the record show he has identified the Defen- 
dant Phillip Fludd? 
* * *£ *€ *€ * *£ & * * 
Q. I show you what has been marked Government's Exhibit No. 

7 for identification, another brown envelope. (Handing) | I ask you to 


examine the envelope and tell us if you can, identify the envelope and the 


contents. A. Yes, sir. The contents -- 
Q. Can you identify the outside envelope? A. Yes, sir. 
Q. How do you identify it? A. Igave the contents to Detective 
Mills and he placed his handwriting on the front. | 
Q. Will you open it and tell us, if you can identity it, what is 
inside of Government's Exhibit No. 7 for identification? A. Iisa large 
envelope with my initials, the time and date, place it came from, and the 
small envelope inside with my initials. | 
Q. Where did the large envelope, which was in the inside envelope, 
Government's Exhibit No. 7 for identification, come from? 
Q. This large envelope, sir, I had on my person. | 


* * * *€©* &€* &* © & * 
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You had on your person? A. Yes. 

Can you identify it? A. Yes, sir. 

How do you identify it? A. By my handwriting. 

Is that envelope, which was inside the outside envelope, 
marked Government's Exhibit No. 7 for identification -- Does that con- 
tain anything? A. Just slips of paper. 

Q. How do you identify it? A. By my initials, the time and the 
date. 

Q. Is that a small envelope you have in your hand? A. Yes, sir. 

Q. Can youjidentify that little envelope which was in the second 
envelope which was in Government's Exhibit No. 7 for identification? 


A. Yes, sir; by my initials, time and date. 

Q. When was it you first saw that little envelope which you say 
has your initials, time and date on it? A. 3:05, September 26, 1958, at 
2023 Benning Road, Northeast. It came from a brown suit coat pocket, 
righthand suit coat pocket laying on a chair in the middle room of the 


premises. 
Q. Did you have any discussion with anybody in the premises 
2023 Benning Road, Northeast, when you recovered that from the suit 
pocket? A. Yes, sir; Mr. Fludd. 
Q. Which Fludd? A. Mr. Phillip Fludd. 
* * *£ * *&* * & & * 
(Thereupon, counsel approached the bench and conferred with 
the Court as follows:) 
* * * * * * * * * 
MR. MITCHELL: I will object to any statement made insofar as 
Phillip Fludd is concerned at this time, first, on the ground it is not 
admissible as to him because it is my contention the arrest of Phillip 
Fludd was without adequate legal basis; and, second, I would object on 
behalf of the other defendants because it would only be prejudice to them. 
MR. CAPUTY: I do not think the objection is well founded as to 
the other defendants. What he said about Phillip Fludd applies only to 
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| 

to Phillip Fludd. | 
THE COURT: I will instruct them and with that, 1 think it is 


admissible. | 


MR. CAPUTY: All he is going to testify to is that Fludd said the 
coat was his. That is all. 


THE COURT: I will overrule the objection. Is there anything else? 


MR. CAPUTY: Iam certain, if it hasn't come out yet, through the 
Lieutenant, I can bring out that Carter was the only one in the premises 


* * *&* *&* * *€* &€* &€ * 


and the others were arrested as they came in. 
THE COURT: That has not been clear to me up to this time. I 
gathered they were all there, but apparently that is not 50. 
MR. CAPUTY: No, no. That is not my understanding. 
THE COURT: What are these cases you cite? | 


MR. CAPUTY: Wyche, and I have a slip opinion on Leroy Stevens. 
* * * * * * * * * 

Mh. MITCHELL: This is what happened and, Your Honor, Iam 
worried about this. You go in and raid the place and lock up all the 
people -- | 

MR. CAPUTY: It's cheaper. | 

THE COURT: Under the circumstances and in view of the Stephens 
case, which is pretty fresh, being October 22, 1959, I thin they had 
reasonable grounds for doing what they did. | 

Is there anything further you want to argue on? | 


MR. CAPUTY: May I have the slip opinion? 

THE COURT: Your motion, to put it formally, was what ? 

MR. MITCHELL: My motion, to put it formally, is to suppress 
the evidence and any statement that may have been attributed to the Defen- 
dant Phillip Fludd. My motion with respect to the others, I say there was 
unreasonable search and seizure. They arrested everybody in the place. 

THE COURT: Wait a minute. Who was the warrant for? I under- 


stood you, when you argued to the jury, you said there was a warrant for 


Carter and Yancey Peterson. 
MR. CAPUTY: I do not believe I mentioned a warrant in the 
opening statement. 
THE COURT: Then Kissner said -- maybe Tarver said that. 
Then Kissner said there was an arrest warrant for Phil Fludd and Yancey 
Peterson. Who was the arrest warrant for? 
* * * *£ © &€* ** * 
MR. MITCHELL: Your Honor was correct. There was an arrest 
warrant for Phillip Fludd, Yancey Peterson and Allen Morris. 
THE COURT: When you have an arrest warrant for Phillip Fludd 
you have the right to arrest him. 
MR. MITCHELL: Assuming it was properly executed. 
THE COURT: On probable cause. 
MR. MITCHELL: Yes, sir. 
THE COURT: It seems to me the testimony so far has indicated 
probable cause. Is that correct? 
x * * *€£ *€© &€* &€* * * 
THE COURT: Carter was found in there; wasn't he? 
MR. MITCHELL: Yes, standing at the door doing nothing. They 
had not seen numbers paraphernalia at that time. 
THE COURT: In this decision Carter comes in, but what about 
Joe Fludd and James Hicks? 
MR. CAPUTY: We rely upon this and the Wyche case. 
THE COURT: Does Wyche hold coming in? 
MR. CAPUTY: It does. 
* * * * * © © © 
70 Q Looking at Government's Exhibit 7 for identification, what, 
if anything, was it you found in the coat on the chair? A. A small brown 
envelope, sir. 


Q. When you found that did you have any conversation with anyone 


concerning that? A. Yes, sir. 


| 
43 
| 
| 


Q. Or concerning the coat? A. Iasked whot the coat belonged to 
and the Defendant Phillip Fludd said it was his coat. _ 


Q. When you found that little envelope that you have in your hand, 
in the coat, in the premises, did it contain anything ? A. Slips of paper, 


sir. 


* * * * &* & & & * 


Q. Let me ask you this: Do you know who arrested the Defendant 
Hicks? A. Ido, sir. | 

@. When and where and under what circumstances did you arrest 
the Defendant Hicks? A. At 2:40 p.m., Mr. Hicks entered the rear room 
of the premises by the rear door from the alley. | 

Q. You placed him under arrest? A. Yes, sir. 
identified myself and told him I had a search warrant. | 

Q. Who arrested Phillip Fludd? A. He entered from the front room 
of the premises and Lt. Foran said, "This is Phillip Fluda, " T identified 
myself and arrested him. | 


Yes, Idid. I 


Q. Was Phillip Fludd arrested in the public part or the private part 
of the premises? A. The middle room. | 
Q. Is that where the execution of the search warrant was taking 
place? A. Yes, sir. 


* * * &£ *# *& & & & 


CROSS- EXAMINATION 

BY MR. MITCHELL: 

Q. The execution of the warrant was taking place all over the premises; 
wasn't it? A. The rear of the premises; not the front. _ 

Q. Did I understand none of you officers went to the front of the 
premises? A. I think two were in the front of the premises. 

Q. Do you know whether or not the officer in the front sent the people 
out in the front, and the people who came in to get cigarettes and a shoe shine, 
sent them in the back? A. No, sir, I do not. | 

Q. How many people were back in the back? A. There was a total 
of 18 over the period of time we were in the premises. | 
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Q. But when you first went in the premises the only persons back 
there was Mr. Carter; is that correct? A. Yes, sir, Mr. Carter. 
Q. You said No. 7 for identification, you found that in a coat? A. 


Yes, sir. 

Q. No. 7, at the time you found that in the coat, Mr. Fludd wasn't 
there; was he? A. Yes, sir, he was. 

Q. Had you seen the coat there before? A. No, sir. I didn't see 
the coat until after I placed Mr. Fludd under arrest. 

Q. Did you see him come in? A. Yes, Sir. 

Q. Did he have a coat with him when he came in? A. No, sir. 

Q. In respect to that coat and in respect of No. 7, about which you 
testified -- 

THE COURT: Incidentally, let the record show when you are talk- 
ing about Fludd, you are talking about Phillip Fludd? 

MR. MITCHELL: Yes, sir. 

THE COURT: That is, at this time. 

MR. MITCHELL: Yes, sir. 

BY MR. MITCHELL: 

Q. Ibelieve; Officer Foulkes, you said at the time you recovered 
this from the coat that was on the chair there were a number of people 
present in the room? A. Yes, sir. 

Q. And they had been present in the room for some time? A. Yes, 


Q. Did there come a time you exhibited the contents of this seven 

to the defendant Phillip Fludd? A. I did. 

Q. What did he say about it? A. He denied having any knowledge of 
the package. 

Q. Officer, did you know Phillip Fludd happened to come to those 
premises because of a telephone conversation with Officer Carter who told 
him to come there? A. No, sir. 

Q. There was an Officer Carter there, wasn't there? A. Yes, sir. 
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Q. And Officer Carter was stationed in the front of the place? A. 
Yes, sir. And Officer R. V. Child. 

Q. At that time you say that the Defendant Hicks came into the 
premises, were you, together with the other officer, there at the rear of 
the premises? A. At the time I was by myself, sir. | 

Q. Sir? A. At the time I was by myself at the rear door. 

Q. And you were at the door? A. Yes. ! 

Q. When he approached the door what did you say to him? A. I didn't 
see him approach the door. He stepped inside at that time and I identified 
myself and placed him under arrest. 

15 Q. You had no warrant for him? A. No, sir. 

THE COURT: Who is this you are talking about; | Hicks? 

THE WITNESS: Yes, sir. 

BY MR. MITCHELL: | 

Q. Did you also arrest Joe Fludd? A. Iwas present, Sir. I didn't 
place him under arrest. | 


Q. In respect of his arrest, by whom was he arrested? A. He came 


to the rear door by the alley and I was standing with Lt. | ‘Foran there and 
Lt. Foran placed him under arrest after he had entered the premises. 
Q. No one invited him in? A. No, sir. 
Q. No one told him to come on in? A. No, sir. 
* * * * * *&* *&* K& * 
THE COURT: You didn't have uniforms on? 
THE WITNESS: No, sir. We never wear uniforms. 
* * *£* *£ * * £ kK * | 
Q. At what time, if you recall, was it that you, together with the 
other officers, went into the premises? A. 2:30 p.m. | 
Q. At what time was it, sir, you say you obtained Government's 
Exhibit No. 7 for identification? A. That would be 3: 205. 
Q. And about what time was it, sir, when you first saw the Defen- 


dant Phillip Fludd? A. About 3:00 o'clock. 
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Q. So Phillip Fludd wasn't there when you first went to the premises; 
was he? A. No, sir. 

Q. Nor was the Defendant Hicks? A. No, sir. 

Q. Was Joe Fludd? A. No, sir. 

Q. Ibelieve you previously testified when you first went in you went 
into the rear of the premises and you saw the Defendant James Carter. 
Thereafter, other individuals were eventually back into the back part where 
you were. A. Yes, Sir. 

@. How many would you say in number, to the best of your recollec- 
tion? A. Ibelieve 18. 

Q. All of these persons were searched; were they not? A. Yes, 


* * *£ *£ © €* K€ KF * 


A. No, sir. Inever went in the front of the premises. I stayed 
in the rear. 

Q. Would you explain to the Court and jury, Officer, just how this 
place was arranged? 

THE COURT: Could we have it drawn on the board? Perhaps that 
would be helpful. 

* * *£ *£ *€£ *©* *€© & * 

Q. Interms of dimensions, Officer, can you tell us about how 
large this place was? A. It was quite small. I would say, possibly, five 
by ten. 


* *£ * * * &£* ££ €© * 


Q. Did I understand you to say, Officer Foulkes, that you saw 
Hicks when he arrived at the rear door? A. No, sir. I first observed him 


when he entered the door to the rear room. 
Q. Did you see Joseph Fludd? A. I did. 
Q. Did you see him at the time he arrived at the door? A. When 


he entered the premises, yes. 
* * * * * * * oe * 
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REDIRECT EXAMINATION 
BY MR. CAPUTY: 
Q. In answer to Mr. Mitchell's question you stated there were a 
total of about 18 people in the back. A. We placed 18 people under arrest. 
Q. They were all there at one time? A. No, sir. They came 
from 2:30 on. | 
Q. Was there at any time 18 people at one time there? A. Yes, 
sir. In the rear room. | 
Q. Did they come in at the same time? A. No, sir. Various times. 
* * * * * ee He | 
THE COURT: I didn't understand that. In this five by ten room 
were there ever 18 people in there at one moment? | 
THE WITNESS: No, sir. The two rooms, the middle room and the 
back room, and we had some over in the bath and the furnace room. 
RECROSS-EXAMINATION | 
BY MR. MITCHELL: | 
Q. When you say we had some over in the bath and the furnace 


room, they were over there by direction of you officers ? A. Yes, sir. 


Q. And you had located them there because you) couldn't get them 


all in this one very small room? A. Yes, sir. | 
* & & * & * H & & | 
JAMES B. MILLS 
called as a witness for and on behalf of the Government and, having been 
first duly sworn, was examined and testified as follows: 


DIRECT EXAMINATION : 
BY MR. CAPUTY: | 

Q. Will you state your name and assignment, Officer? A. James 
B. Mills, assigned to the Gambling and Liquor Squad, meecuatas Police 
Department. 

Q. How w_long have yout been SO assigned? A. Since 1953. 

Q. Directing your attention, sir, to Seana 26, 1958, did you 


go to the premises 2023 Benning Road? A. I did, sir. 
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Q. Ishow you, sir, what has been marked Government's Exhibit 
No. 4 for identification. I ask you to examine it and tell us if you can 
identify that envelope. A. Ican, sir. 

Q. How dolyou identify it, sir? A. It is my handwriting on this 
envelope. 

* * A * * * * * * 

Q. Ishow you what has been marked Government's Exhibit No. 8 
for identification, which is a brown envelope. I ask you to examine the 
envelope and tell us if you can identify it and the contents. 

* * * * * * * * * 

Q. Will you look at the contents and tell us if you can identify 
the contents? A. (Looking) Ican. 

Q. Youcan? A. Ican, yes, sir. 

Q. How can you identify it? A. By my handwriting. 

Q. When did you first see the contents of Government's Exhibit 
No. 8 for identification? A. September 26, 1958. 

Q. Where have Government's Exhibit No. 8 and its contents been; 
do you know? A. In the Police Property Clerk's office. 

Q. Government's Exhibit No. 8 and contents, is it in substantially 
the same condition today as when turned over to the Property Clerk? A. 
It is, yes. 

* * * * 
CROSS-EXAMINATION 

BY MR. MITCHELL: 

* * * *x* * * * * * 

Q. Do you know Officer Carter? A. Yes, sir, I know him. 

Q. Wasn't he in the front sending people to the back? A. I 

couldn't tell you. 


Q. There came a time that people were sent back there one by one 


or two by two. Orjhow did they come? A. One by one, mostly. 


Q.. Who would search them? Would you search them ? 
* x * *£* * *£ *€§ K€ *€ 
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Q. Will you answer, please? Did you search the individuals, 
yourself? A. Some I did. | 

Q. Do you now know how many you searched? A. I couldn't 
tell you how many of the 18 that was searched that day that I searched, 
but I remember one I did search: Yancey Peterson, who pled guilty to 


operating a lottery earlier in this case. 
MR. MITCHELL: May we approach the bench? 
| 


THE COURT: You may. 


+ * ee Oe eR ke 


THE COURT: You asked the question. 

MR. MITCHELL: My question didn't call for trot answer. 

THE COURT: I will instruct the jury on it. Do you want to move 
for a mistrial? 

MR. MITCHELL: Yes, sir. 

THE COURT: I will deny it and I will instruct the jury. 


* * *&* *€©* *£* * &K & * 


THE COURT: Ladies and gentlemen of the jury, the last answer 
of the Officer concerning Peterson will be stricken from the record and 
the jury is not to consider it in any way, shape or form. The jury is to 
put it completely from their minds. It has nothing whatever to do with 
this case. | 

Would you like anything further, Mr. Mitchell ? 

MR. MITCHELL: No, Your Honor. i 

*x* * * * * *x* * * * | 
WILLIAM G. FORAN 
called as a witness for and on behalf of the Government, and, having been 
first duly sworn, was examined and testified as follows: 
DIRECT EXAMINATION 

BY MR. CAPUTY: | 

Q. Will you state your name and assignment, sir? A. William 
G. Foran, Lieutenant, assigned to the Gambling and Liquor Squad, 


Morals Division, Metropolitan Police Department. 
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Q. How long have you been assigned to the Gambling and Liquor 
Squad? A. Since November 1, 1952. 

Q. Directing your attention to September 26, 1958, armed with 
a search warrant, did you go to the premises 2023 Benning Road, North- 
east? A. I did, sir. 

Q. Did anyone else go with you, sir? A. There were several 
other officers accompanying me; yes, Sir. 

Q. What time did you go there? A. About 2:30 p. m. 

Q. What part of the premises, if any, did yougoto? A. | 
along with Sgt. Kissner, Dets. Mills and Foulkes, entered that premises 
through a rear door, first floor. 

Q. How did you get to enter the premises; through the door? 

A. As Iapproached the premises I was leading the other officers. 


The door was open and I yelled, "Police. Wehave a search warrant for 
gambling violations. '' And we walked on through the door. 
Q. When you got inside, what room did you enter? A. As you 


enter those premises from the rear door there is what I refer to as a 
back room and then what I would refer- to as afront room. This was 
the rear half of the premises. 
x* * * * *©* *© *&© & * 
Q.. Do you know where the bathroom would be, sir? A. ¥es. 
The bathroom is the left corner bottom. 
* * * * * * * *£ * 
Q. Was there a furnace room? A. Yes, there was. 
Q.. Where would that be? A. Just opposite, across the little 
haliway. 
* * *£* © *€* &€* © & * 
Q. In this area, what would there be, one or two rooms? A. 
There is actually two rooms, you might say. The divider in between the 


second and the rear room there -- 
* * ae * *x * * * *x 
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Q. Inthe premises, sir, can you tell us if you arrested anyone? 


A. Yes. As we entered James Carter was standing at a desk which is 
just inside the door that leads to the main business part of the premises. 

Q. Where would that be? In which room? A. | pane second room, 
coming in from the back, up next to the door. 

Q. This one? A. That is correct. 

Q. Where was Carter? A. Carter was standing beside the desk. 

Q. When you entered the premises from the rear was anyone in 
this room? A. I didn't see anyone. | 

Q. Other than James Carter, was anyone else in this room? A. 
That is the only one I saw. ! 

Q. Then what happened? A. I proceeded to the front of the 
premises, which is the shoe shine stand, variety store. It has a couple 
of pinball machines. And I have two officers who had come in the front 


of the premises, Officers Pyle and Carter. 
Q. Which Carter? A. Arville, Private Arville Carter. They 
had their instructions to come in the front of the premises. I met them 
in the front room, the business part of the premises. As I recall there 
were two other individuals in there. I don't know their names. When I 


saw the setup of the premises I immediately instructed Officers Pyle and 
Carter that they were to remain in the business part of the premises and 
that they were not to bother anyone coming in and out. , 

MR. MITCHELL: I object to this as hearsay. | 

THE COURT: It is his instructions. | 

MR. MITCHELL: It is his instructions to somebody else. It is 
hearsay as far as these defendants are concerned. : 

MR. CAPUTY: He has testified as to the instructions. 

THE COURT: He has testified and it is relevant, I think, in rela- 
tion to some of the questions which the defense, itself, has raised about 
the arrest in this case. | 

MR. MITCHELL: I have no objection except, Your Honor, -- well, 
for reasons I certainly indicated, I don't think -- | 
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THE COURT: I think it is pertinent. I will overrule the objection. 

THE WITNESS: I instructed the officers, Carter and Pyle that 

they were not to molest or bother anyone who came into the 
business part of the premises unless they came to the door leading to 


the back of the premises and then tried to retreat or run from that door. 
I then went back inside that room and I closed the door and I. instructed 


the other officers back there with me the door was to remain closed. 
BY MR. CAPUTY: Which door? A. The door leading from the 
_ business part of the premises. 

Q.. From the front room? A. That's correct. The door leading 
from the business part of the premises. If anyone came toward that door 
we would take proper steps at that point. 

Q. Did you arrest anyone, sir? A. Yes, Iarrested Joe Fludd. 

Q. Do you see him here in the courtroom? A. Yes, sir, he is 
the gentleman sitting on the end on my right. 

THE COURT: On the righthand side? 

THE WITNESS: Yes, sir. 

THE COURT: With a brown shirt, brown coat, brown suit? 

THE WITNESS: That's right. 

MR. CAPUTY: May the record show he is pointing to the defendant 

Joe Fludd? 

THE COURT: Yes. 

BY MR. CAPUTY: 

Q. Where was Joe Fludd at the time you arrested him? A. He 
came into the premises by the rear door. 

Q. Which door is that here? This one? A. That's right, 
sir. At that time I identified myself and placed him under arrest and 
searched his person. 

Q. Ishow you what has been marked Government's Exhibit No. 8, 
for identification, whichisanenvelope containing some money (handing). 
Iask you to examine it and tell us if you can identify the envelope and the 
contents’ A. I took from the person of Joe Fludd a sum of money which 
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was loose in his pockets. I mean by that, money which was not in the 
wallet which he carried and that money totaled $140. 41, which is the 
exact amount shown here. I put that money in another envelope with the 
other evidence that I took from the defendant's person, Joe Fludd. 
When I got to the office I separated that, because money has to be turned 
in separately to the other type property. I turned the $140. 41 over to 
Detective Mills with instructions that he should turn that in to the Property 
Clerk. 
* * * * * *& * * * 

BY MR. CAPUTY: i 

Q. Ishow you, sir, what has been marked Government's Exhibit 
No. 9 for identification, which is a brown envelope, and the contents. 
Task you to examine that envelope and the contents and tell us if you can 
identify either one (handing). A. Yes. Firstof all, I identify the envelope 
by my handwriting on the face of it, on which I have recorded certain infor- 
mation giving, first of all, the name of the person from whom I have taken 
the contents. I can identify and describe what is within. | _ The contents I 
identify the three cards. | 

Q. Don't characterize them. A. These three cards, this piece 
of paper and address book, I identify as those articles by my initial, and 
the date recorded thereon. | 

Q. When was it it you first saw the contents of Government's Ex- 
hibit No. 9 for identification? A. About 3:05 p.m., on September 26, 1958. 

Q. Where? A. Inside premises 2023 Benning Road, Northeast. 

Q. Under what circumstances? A. After bee searched Joseph 
-- Joe Fludd, I seized these articles from his person. 

* x * *£* * & & * * | 

Q. Ishow you what has been marked Government's Exhibit No. 10 

for identification, which is a brown envelope. Iask you to examine it and 


tell us if you can identify the envelope and the contents thereof. A. (looking) 
First of all, Government's Exhibit No. 10 for identification, I identify the 
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envelope, again, by my handwriting, which I have indicated the address 
from which I seized the contents that were placed in this envelope, together 
with the description of the location where I seized the money, and the 

98 description of the contents. 

I identify this paper bag by my initials and the time recorded thereon 
and the contents of that bag. I identify my initials and the date thereon. 

Q. When was it you first saw the contents of Government's Exhibit 
No. 10 for identification? A. On September 26, 1958. 

Q. Where? A. At premises 2023 Benning Road, Northeast. 

Q. Whereabouts in the premises? A. These were seized from 
under cardboard boxes and trash in the rear room of the premises. 

* * * © *£* &* * *& * 
111 * * * * « * * November 5, 1959. 
113 THE COURT: What is Government Exhibit No. 11? 

MR. CAPUTY: It is an application for a certificate of occupancy. 

THE COURT: For what premises? 

MR. CAPUTY: For premises 2023 Benning Road, Northeast. 

THE COURT: Who is it made by? 

MR. CAPUTY: This is from the Department of Licenses and In- 
spection of the District of Columbia, the Government of the District of 
Columbia, and if Mr. Halleckenbacker of that Section of the District of 
Columbia Government were called, he would testify that one James R. 
Carter, applied for and received on the 17th of June, 1958, a certificate 
of occupancy for premises 2023 Benning Road, Northeast. 

THE COURT: All right. Does the defendant have any objection? 

MR. MITCHELL: No, I have no objection. 

Does it state on there what it is for, the operation? 

MR. CAPUTY: Well, shoeshine parlor and food products. 

MR. MITCHELL: Shoeshine parlor and what? 

MR. CAPUTY: Shoeshine parlor and food products. 


All right, Lieutenant Foran, will you take the stand? 
*x* * * x * * * * * 
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DIRECT EXAMINATION (resumed) 
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115 Q. Do you know, sir, how a lottery is conducted here in the District 
of Columbia? A. Ido, sir. | 

Q. Will you tell us how, sir? A. Well, you have in the lottery 
operation four basic echelons of the operation. | 

First you have a writer, that is, the person who accepts the numbers 
bets from the person who wishes to play; then you have the pickup man, or 
runner, as he is sometimes known, and is the person who comes around 
and picks up the work from the writer, or from a drop, and then takes it 
to the office. | 

Then you have the office workers, who are persons who work in the 

116 office, tabulating the slips as they come in, to determine how much 
play has been made; and, of course, keeping records of the operation. 

And then the fourth echelon is your backer, that is, your financial 
backer, and sometimes he will occupy one or more of the positions I have 
mentioned previously. Sometimes he won't occupy any of these, and he is 
purely a financial backer and stays away from it otherwise. 

Q. Did you testify about a drop, sir? A. Sir? | 

Q. What a drop is, in the numbers game? A. I didn't cover specifi- 
cally what a drop is. A pickup man or runner, depending on what type of 
method they use for gathering the slips from the writers, many times they 
have in a given location in a neighborhood, a particular premises or place 
where they have the writers drop their work; and then the pickup man comes 
to that central location, rather than to go around to fifteen or twenty individ- 
ual writers, and he goes to this one location, picks up all their work, and 
then from there transfers the work to the office; and that is known as a drop. 

Q. Now, a lottery as conducted in the District of Columbia, does 


it require, sir, any particular type of paraphernalia or equipment ? A. 


Yes, it does. 
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117 You usually find what we refer to as regulation numbers books, 
or papers, and pieces of paper of all descriptions, used in the business 
to record the bets. 

Of course, if you have an office, for instance, you would have 
adding machines and various other office supplies. 

Q. Now, inthe operation of a lottery in the District of Columbia, 
is there what is known as a cut card, sir? A. There is, sir. 

Q. And what isacut card? A. A cut card is usually a small 
card, approximately 3 by 5, on which is listed a list of numbers which 
are cut, that is, the odds are cut from the normal payoff odds. The 
normal payoff odds are 600 to 1. 

Now, in keeping a count of the amount of play, the backers when 
they find that a particular number is being played too heavily will deter- 
mine that they want to cut the odds from, say, 600 to 1 to 400 to 1; and 
they then list that number as a cut number. 

And usually you will have numbers that are cut in combination and 
numbers that are cut straight; and as I say, the cards are put out by the 
backer to the writers, primarily for the purpose of instructing that writer 
that this number is cut, and if he has a play on it, the player should be 
advised that he will get reduced odds if he plays that particular number. 

118 Q. What did you say is the normal pay for a winning number ? 

A. 600 to 1. 

Q. Now, is there a single action bed known in the lottery here in 
the District of Columbia? A. There is, sir. 

Q. What is'that? A. Well, that is selecting any one of the three 
numbers that the player might feel is going to come out that day; and he 


can bet anywhere from a quarter, on up to that, and the payoff odds are 
8 to 1. - 


Q. What other types of bets are there, in addition to the single 
action bet? A. Well, there is the parlay bets, which is known by several 
other names, but basically it is a parlay bet, of selecting two of the three 
possible digits, and the odds there are 80 to 1. 
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Q. What is the chance for a number to hit, sir? A. 1000 to 1. 

Q. Now, would you say, sir, that the operation of a lottery and 
the conduct of the numbers game in the District of Columbia, sir, isa 
game of chance? A. I would, sir. | 

Q. Now, how are the numbers derived? Can you tellus? A. At 
the present time, they are taking the number from the parimutuel results 

at the Laurel Race Course. | 

That is done by selecting -- the backers get together and determine 


| 
the track they are going to use, and the races they are! going to use at 
€ 


that particular track for determining the number. 

At the present time, they are taking the first number from the 
fourth and fifth races at Laurel. Now, that is accomplished by adding 
the parimutuel totals from the win, place, and show horse of the fourth and 
fifth races together; and the first number to the left of the decimal would 
be the first number for that day. | 

And the second number is taken from the sixth and seventh races; 
and the third number from the eighth and ninth races, | in a like manner. 

Q. I don't know whether you covered it, but what is specifically 
a numbers slip, sir? A. Well, we have, as I said before, a regulation 
numbers book, which is a book about 2-1/2 inches by 5 inches, which 
has 50 receipts made out in triplicate. We refer to that as a regulation 
numbers book. 

Then, of course, we find numbers bets recorded on all types of 
paper, from the finest writing paper down to paper napkins, and so forth. 

120 BY THE COURT: | 
Q. Officer, is zero, zero, zero, a number? A. It is, sir. 
Q. That is how you get a thousand to one? A. | That is correct, 


BY MR. CAPUTY: 
Q. Ishow you what has been marked Government Exhibit 2 for 
identification, which is a brown envelope, and I ask you to examine it and 


the contents and tell us whether you can identify it? 
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MR. MITCHELL: What is the number of that, please? 

MR. CAPUTY: No. 2 for identification. 

I submit the witness is qualified, but may I ask one further 
question, Your Honor? 

BY MR. CAPUTY: 

Q. Lieutenant Foran, have you testified in court before here? 
A. Ihave, sir. 

*x* * * * *©* * €©* & * 
122 THE WITNESS: This book that I have in my hand, I find in this 

book two or three numbers cut cards, and I also find in this book -- 

BY THE COURT: 

Q. That is a blue notebook you are referringto? A. That is 
correct, Your Honor. 

BY MR. CAPUTY: 

Q. Does the blue notebook have any significance, sir? A. It 
does, sir. 

MR. MITCHELL: May that then be marked, Your Honor? 

THE COURT: Yes, it may be marked 2-A. 


(The document was marked Govern- 
ment's Exhibit 2-A for identification. ) 


BY MR. CAPUTY: 

Q. Now, was this pink card in the book at the time? A. It 
was, Sir. 

MR. CAPUTY: May that, if Your Honor please, be marked as, 
the book as 2-A and this as 2-B? 

123 THE COURT: All right; 2-A and 2-B. 
' x* * * *£ *€*§ *€* & & * 

BY THE COURT: 

Q. This 2-Bisacut card? A. Yes, Your Honor. I think that 
there are two or three cut cards enclosed in that book. 


Q. Are they printed? A. They are, sir. 
THE COURT: Let me see that cut card. 
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BY MR. CAPUTY: | 

Q. Ishow you what has been marked as Government's Exhibit 2-A 
for identification, and can you tell us what it is? A. This is a blue spiral 
notebook which contains numbers bets. | 

MR. MITCHELL: Objection. That isa conclusion, Your Honor 
The evidence will speak for itself. 

BY THE COURT: 

Q. Well, what do the numbers appear to be? A. It appears to 
be numbers bets to me, Your Honor. 

THE COURT: All right. 

THE WITNESS: The mannet in which they record numbers bets. 


124 T also find in here three pieces of paper, which algo have numbers 
bets recorded on it. 


| 
MR. MITCHELL: Objection, again, Your Honor, as 2, conclusion. 
BY THE COURT: Well, do they appear to you to be numbers bets? 
A. Yes, they do, sir. 


Q. Why? A. From my experience in the investigation of gambling 


and lottery operations. | 

Q.. What do the numbers look like? Give usa description? A. Well, 
in this particular instance, Your Honor, these numbers bets are recorded in 
the usual manner. | 

x«* * * * * *& * * * 

THE COURT: Well, wait just a minute. 

Officer, what you appear to testify to, is that they appear to you to 
be numbers bets. 

Now, explain to the jury what is the normal method of entering 

125 numbers bets, and why these appear to you to be numbers bets ? 

THE WITNESS: First of all, Your Honor, and I will show it to’ the 
jury first, we have up here a No. 467, a hyphen, a four, a decimal, and two 
zeros. | 

BY THE COURT: ! 
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Q. What does that mean? A. That is the manner in which numbers 
bets are recorded normally. I say normally, because there are other 
methods that are used; in order to try to deceive the police in determining 
what these things might represent. But in this particular instance, this is 
the normal manner of recording a numbers bet. 

Q. Well, in that particular case, what is the number that indicates 
the bet? A. In this particular case, the top number that I was speaking of, 
Your Honor, is 467 for $4. 00. 

Q. For $4? A. Yes. 

Q. Four, decimal, zero, zero, is the amount of money; is that 
correct? A. That is correct, sir. 

MR. CAPUTY: Now, Your Honor, I would like to have Government 
Exhibit Nos. 2, 3, 5, '7, 9, and 10 for identification introduced into evidence 
as Government Exhibits 2, 3, 5, 7, 9, and 10. 

126 MR. MITCHELL: I might suggest this, Your Honor: In view of the 
Situation which we discussed the other day, I don't think it will be proper to 
do that at this time. I would suggest that as moving them into evidence as 
be held in abeyance pending final determination with respect to what we dis- 
cussed. 

THE COURT: I take it you are talking about the manner of getting it? 

MR. MITCHELL: Yes, sir. 

THE COURT: Well, I think I will let it in at this time, and if I later 
come to another conclusion, I can take care of it. In other words, these 
things having been identified, unless they are admitted in evidence, you can't 
properly examine on them. So we are ina dilemma. 

MR. MITCHELL: Well, except if Your Honor chooses -- Well, I 
will abide by whatever Your Honor's direction is in this matter, but in that 
light, and because I think it is important, it might well be the thing to do at 
this time, to take the other choice. 

I thought that we had an understanding that it would be held in abeyance 
pending the other disposition, so that we might expedite matters and not have 
to exclude the jury. 
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THE COURT: Well, I don't see how he can be examined in detail 

and explain the exhibits and these papers, if it is not an exhibit. 
127 MR. MITCHELL: Well, the only thing I say -- : 

THE COURT: Unless you would have no objection | to his examining 
him on it. | 

MR. MITCHELL: Well, as I said, Your Honor, I don't -want to be 
captious about these things, but Iam perfectly willing to abide by Your 
Honor's present disposition, and that is that they are pro tempore permitted 
to be introduced, and then later, if Your Honor determines otherwise, you 
will strike them. | 

THE COURT: If we determine to strike them, we will strike them. 

They’ will be admitted at the present time. 

All right, go ahead. 


(The documents previously marked 

for identification as Government's 

Exhibit 2, 3, 5, 7, 9, and 10, respectively, 
were received in evidence. ) 


BY MR. CAPUTY: | 
Q. Look at Government Exhibit 2-B in evidence. ‘Tet us what it is. 
Q. Yes. Government Exhibit 2-B is a numbers cut card. 
We have up here the words, effective immediately; and we have a 
notation, 400 to 1, combination. That means that all of these numbers 
listed here, the odds are cut to 400 to 1, when played in any form in‘which 
they may come out, in other words, combination. | 
128 Then you have here another notation, 400 to 1, straight; and you have 
several numbers listed there; and all of those numbers, the odds are cut to 
$400 to 1; and if you should hit that number by playing straight; in other words, 
300. | 


Then you have another series of numbers that are cut 4to 1, that 

means 400 to 1, combination and no special, that next category there; and 
that means that any of these numbers that you play, they are cut 4 to 1 to 
start with, and you can't get a special odds payoff on them. 


129 


130 


131 
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In other words, a special bet is a bet where a customer plays usually 
a dollar or more, and he gets special odds which make it 700 to 1; and in 
this instance on these particular numbers, that is what that means, there 
will be no special odds paid on that number, even though it is cut. 

Q. Are there any other cut cards in the over-all Government Exhibit 
No. 2? A. There are, sir. We have here a yellow one and several pink 
ones, which are marked Government Exhibit No. 2-B. 

Q. Now, is there anything else on Government Exhibit 2 that is of 
Significance and importance in the conduct and operation of numbers, known 


as the lottery and numbers game, in your opinion? A. Yes, I have in my 


hand here four slips, five slips of paper, three of which contain 
numbers bets, and one which is a horse bet slip. 

Q. What kind of numbers bets do they contain, straight, single 
action or double action? A. Well, these all appear to be single action 
bets. For instance, the first number on this sheet that I have in front of 
me has an 8 hyphen 5. 

* * x * & &* & © * 

Q. Showing you Government's Exhibit 2-D, will you tell us what 
that is? A. Government Exhibit 2-D is an adding machine tape with a list 
of cut numbers which has been run off on the machine. 

They have on here the date of June 9, 1958, and it says all cuts are 
650 to 1; and then up here in the corner, it has a notation, these are your 
cuts, and 850; and down here we have, combination; and then the number 
444 is indicated as being cut to 300 to 1. 

‘* * * * * * * * * 

(Thereupon counsel approached the bench and the following occurred:) 

Mk. MITCHELL: I move to strike the evidence he just referred to 
with reference to June 8th. That is prior to the period in the indictment. 

THE COURT: That doesn't make any difference. 

MR. CAPUTY: In the numbers game it is used or to be used. They 
can use this. 
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MR. MITCHELL: It is our position or contention that it may not be 
used in connection with the examination. 
MR. CAPUTY: It relates to Count 1. | 
MR. MITCHELL: No, sir. It can not be used. . September 2nd is 
the limitation. | 
MR. CAPUTY: Well, now, Your Honor, the statute says used or to 
be used. | 
THE COURT: I don't think it could be the sole basis for conviction, 
but I think it is relevant to Count 1. | 
MR. MITCHELL: My contention is, and Iam making it of record, that 
it may not be used, not at all, because in connection with this matter, it is 
not in the indictment, and it may not be used. The indictment has an offense 
that occurred September 2, 1958, and therefore to put anything in evidence 
132 with respect to June 1st would not be admissible. It is a fatal variance. 
MR. CAPUTY: I don't think it is. 
MR. MITCHELL: How can I meet evidence on Sune 8th? 
THE COURT: Well, that, of course, depends on what a numbers 
slip is. : 
MR. CAPUTY: Well, it is a paper writing, Your Honor. 
THE COURT: It seems to me that would be admissible under 22- 
1502, but Iam not sure they would be under 1501. | 
MR. MITCHELL: I am going to Say this. There is some question 


to me in my mind. But I know you are right about 1501. You just cannot 
admit that. | 
THE COURT: Is it pertinent to your case? I have forgotten where 


2 came from. 


MR. CAPUTY: Which one are you objecting to? | 


MR. MITCHELL: The tape. 

MR. CAPUTY: I will discard that. | 

THE COURT: (To the jury) Ladies and gentlemen, that tape, 
which was dated June -- what was the date, Officer? 

THE WITNESS: Juhe 9, Your Honor. 
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THE COURT: Not being within the period covered in the indictment, 
that is, of a date before the period covered in the indictment, will be 
stricken from the record, and the jury will disregard that tape. 

* * * * * * * * * 
133 Q Ishow you Government's Exhibit 3-A. What are they? A. 
Government Exhibit 3-A is a large quantity of what we refer to as coin 
envelopes, which have listed thereon various recordings, in most instances 


giving a code identification of the writer, a writer's code, and amounts of 


money, and so forth, listed on it. 

For instance, this envelope here has DSP, 2773, indicating 

134 to me that that envelope was used in the transmittal of record slips 
or money to that particular writer, or from him as the case may be; and 
it is identified in that manner. 

* * * * * * *€ & * 

Q@. Ishow you Government's Exhibit 3-B for identification, and 
will you tell us what that is, sir, in your opinion? A. Government's 
Exhibit 3-B is a small writing tablet, which has recorded in duplicate a 
large number of numbers bets, starting at the top of the page and going all 
the way through here. 

* * x * * *€ * * * 

135 Q. Showing you Government's Exhibit 3-C for identification, will 
you tell us what they are? A. Government Exhibit 3-C is several pieces 
of 3 by 5 size paper containing numbers bets. 

MR. MITCHELL: Now, Your Honor -- 

THE COURT: Well, it is understood the officer is testifying as to 
what it appears to be to him. 

BY MR. CAPUTY: 

Q. Inyour opinion? A. In my opinion, yes, sir. 

Q. Is there anything else in Government Exhibit No. 3? A. I don't 
think anything of significance, sir. 

* * * * * 
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136 A. Government Exhibit 5 is a large quantity of what we refer to 
as regulation numbers slips containing numbers bets. | 
You have here a series of bets, the writer's code, and some of 
the slips are totaled as to the amount of play; and the second package there 


is the same thing, except the writer's code is different. That is No. 5. 
* * * * *©* * &* © 


138 THE COURT: I think it is admissible insofar as this case is 
concerned, and it is a question of weight to be given to it. He can deny 
it. Asa matter of fact, the officer testified that he denied that the slips were 
his, but admitted that the coat was his. | 


I will admit it. I will overrule the objection. 

(Thereupon counsel resumed their places in the courtroom and 
the following occurred:) | 

BY MR. CAPUTY: 

Q. Is there anything in Government Exhibit 7 that is of any sig- 


nificance in the conduct and operation of a numbers game ? 
* * * *©* *€* *€© *€ & 


139 @. Showing you what is marked Government's Exhibit No. 7-A 
does it have any significance in the conduct of a numbers game, sir? 
A. Yes, it does, sir. In this envelope we find a series of what I identify 
and in my opinion are writers' codes. This is over in the left column, 
and then amounts of money to the writer of those codes, That is a record 
of the money that the writer either owes or that is owed to the writer, as 
the case may be. | 

Q. Will you look at Government's Exhibit 7-B and tell us what it 
is. A. Government Exhibit 7-B is a large quantity of numbers run- 
down tapes, and has code XX-2, and the code S-25, and several other 
notations on there, that you usually find on run-down tapes. 

Q. And what are run-down tapes, in your opinion, sir? A. Run- 
down tapes are records which are kept as a tabulation of the amount of 
work that a writer turns in, or it might be tabbed on the amount from a 
particular drop, or whatever system they use. | 


66 


There are various means of running these tapes. 

THE COURT: For the record, is that money or numbers? 

THE WITNESS: It represents amounts of money that has been 
bet, Your Honor. 


* * * * *€* © £ * * 


141 Q. Showing you what has been marked Government Exhibit 7-C, 
can you tell us what that exhibit is? A. Government Exhibit 7-C is two 
slips of paper, which I identify and which in my opinion are numbers hit 
Slips, what we call hit slips, which are records of wins, that this XX-2 
has accepted bets, that he has accepted, for instance, here we have 8 to 
1, and then 9, which is $9 thereon, which indicates to me that some 
person has won a single action bet on the number 8 and is to be paid $9. 


On the second piece of paper, the writer is again XX-2, and we 
have here 10 cents, and then 60, which indicates to me that someone had 
a 10-cent hit on a number that pays the normal odds of 600 to 1, which 
would be $60, less, of course, the writer's commission. 

* * * * *£ © * & * 
142 BY MR. CAPUTY: 

Q. Showing you Government Exhibit 7-D, can you tell us what 
it is, sir? A. Government Exhibit 7-D is a 3 by 5 sheet of paper with 
five numbers bets recorded on it. 

Q. In your opinion what is that, numbers bets? A. Numbers bets, 
yes, sir. 

Q. Look at 7-E and tell us in you opinion what that is. A. T7-E, 
again, you have a ribbon from an adding machine which on the reverse 
side has a long list of names or codes, and amounts to the side of it, 
which indicates to me that this is a record used in a numbers operation. 

* * * * * * * * * 
Q. Showing you what has been marked as Government's Exhibit 


9, Iask you to examine it and tell us what the contents are. 
* * * * * * * * me 
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143 A. This is an address book, which has recorded on one of the 


backs three numbers bets -- here (indicating. ) | 
* * * * * ek ke | 


144 Q. Showing you, sir, Government Exhibit 9-B and 9-C, will 
you examine them individually and tell us what they are respectively ? 
A. Government's Exhibit 9-B, in my opinion, is what are referred to 
as a collection list. | 
We have codes listed here again, and amounts of money to the 
right of them. In my opinion, that is what I would refer to as a numbers 
collection list. | 
Q. What is a numbers collection list? A. Well, that is a list 
that a person who gets around to collect the money, rather than the slips, 
would normally have on their person. ! 
They identify the various writers by the various codes, and the 
amounts of money they are to pay or to be paid. | 
Government Exhibit 9-C is three numbers cut cards. 


* * * *£ © £ £ © *¥ 


Q. Showing you Government Exhibit 10, will you examine it 
and tell us what the contents are? ! 
MR. MITCHELL: May we approach the bench, Your Honor ? 
THE COURT: All right. 
145 MR. MITCHELL: With respect to Government Exhibit 10, Your 
Honor, you will recall that was found in a trash pile barrel, You will 
also recall that there were about 50 people in the room, some of whom 
were arrested in this place. How can they show knowing possession of 
anybody here if they cannot connect it with this person? 
THE COURT: Well, No. 10 was gotten inside the premises in 
a pile of boxes and trash, wasn't it? | 
MR. MITCHELL: Yes, sir. | 
THE COURT: And these were the premises in which the Government 


alleges that a numbers game was being operated. Certainly anything in 
| 
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there that could be used in connection with the operation of a lottery, I 
would think would be admissible. Suppose you have an adding machine 
there. 

MR. MITCHELL: Your Honor, you are hitting the point right on 

the head. I would like to know where it is. 

THE COURT: Where what was? 

MR. MITCHELL: Where the adding machine was, if it wasa 
numbers operation. 

THE COURT: I don't know where it is, but if you had an adding 
machine in there, you might not be able to show that the particular adding 
machine belonged to any particular person, but still it would be admissible. 

MR. MITCHELL: I agree with you. 

THE COURT: When the defendant actually operates the premises. 

146 MR. MITCHELL: Well, he has a license for this place, but suppose 
you have a drugstore, where you have a public place, and somebody comes 
in and throws some narcotics under your trash or someplace in your store, 
there is no way for the Government to prove it is yours. 

MR. CAPUTY: This is not a public place. 

THE COURT: This is not a public part of the store as if it was 
in the front where they had the shoeshine and where they had the food 
products, but this was in a private back part. 

MR. MITCHELL: The only thing about it is, and I will have to refer 
to this -- the only thing is that Mr. Foulkes, as I understand it, said he 

didn’t get that until much later. I think it is grossly unfair to charge this 
man with this when any one of 50 men could have put it there, and when the 
statute says you have to show knowing possession. 

THE COURT: I don't think it indicates that any one of 50 men 
could have put it there. As I understand it, as each one got inside the 
premises, he was stopped and searched. 


*+ * *£ * *©* *&©& €& KF * 


147 MR. CAPUTY: Possession is knowing possession, according to 
the statute. 
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MR. MITCHELL: But you have to prove actual possession. That 
is the reason why you cannot rely on constructive possession. 
THE COURT: I think I will overrule you. You have your objection. 
* * *+ *£* *&* &©* & & * 
149 BY MR. CAPUTY: 
Q. In your opinion, what is Government Exhibit No. 10? A. In 
my opinion, Government Exhibit 10 is a large quantity of numbers slips. 
150 We have both the regulation type slip, as well as the plain white 
paper 3 by 5; and we also have in here a pink piece of paper with numbers 
bets recorded on it; and most of these slips bear a date of September 26. 
Q. Do they bear any code numbers? A. They a, sir. I find 
Code A-4 and G-1. | 
THE COURT: Let me see one of these so-called Bees slips. 
What is 7-X-50? | 
THE WITNESS: That is a single action bet on 7 fr 50 cents, Your 


Honor. 

THE COURT: In order to win that, does the first igual of the bet 
have to be 7? 

THE WITNESS: In this instance, yes, Your Honor. 

BY MR. CAPUTY: 

Q. Now, looking at Government Exhibit 10, sir, and showing 


you now Government Exhibit 7, is there any connection between Governmer: 
| 
Exhibit 10 and 7? | 


* *+ *&©* © © © &©& & * 


151 THE WITNESS: In this brown envelope, which is marked Exhibit 
7-A, Ifind, as I described before, a series of codes, which I identify as 
writers' codes, and the amounts over here, and I find that the codes on 7-A 
match some of the codes on the numbers slips from Government Exhibit 10. 
BY MR. CAPUTY: | 
Q. Can you point that out? What codes from 10 watch T-A? A. Yes. 
For instance here, the second, the second code is A-4 here, and Ihave here 
a group of slips which bears the code A-4. 
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Q. Do they all bear the code A-4, the group of slips that you 
have reference to? A. Yes, Sir, they do. 

152 MR. CAPUTY: May this be marked as Government's Exhibit 
10-A, Your Honor? 
* x* * * * * *£ * * 

Q. Now, is there any other connection between Government 
Exhibit 10 and Government Exhibit 7? A. Well, next we have Code L on 
Government Exhibit 7-A and from Government Exhibit 10, we have this 
group of slips with the code L carried on this as the writer's code. 

* * *€* &€ * * *x* * * 

Q. Anything else, Lieutenant? A. Thenext code on Government 
Exhibit 7-A appears as X-25, and in my left hand as Government Exhibit 
10, Ihave a group of numbersslips with writer's code X-25 listed thereon. 

* * * * * * * * * 

A. Yes, the next code listed on Government Exhibit 7-A is A, 
as in Adam, 8, the figure 8, and here I have several numbers slips with 
writer's code A-8 appearing on the same. 


*¥* * * * *£€* &€* * & * 


(The document was marked Government's 
Exhibit 10-D for identification. ) 


*x* * * * * * * *& * 
A. That is 7-A, Iam sorry. Yes, that is 7-A, the code A-5, 
and then in my left hand a package or group of numbers slips from Govern- 
ment Exhibit 10, which also bears writer's code A-5. 
* * * * * * * * * 
154 Q. Do you find any more similarity between 10 and 7? A. Ifind, 
the next code I find on Government Exhibit 7-A is O. K., that is the code, 


and in my left hand again, from Government Exhibit 10, a number of 


numbers slips bearing the code O. K. 


* * * *€£* *€* &€* * *& * 


THE WITNESS: Next on Government Exhibit 7-A, I find the code 
F-2, and in my hand I have a piece of paper with numbers bets recorded 
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on it, which has the code up in the center F-2. 
MR. CAPUTY: May it be marked as Goneennientis Exhibit 10-G, 
Your Honor ? 


* * * *€ * *¥* * * x! 
155 Q. Will you examine Government Exhibit 9, sir, and tell us 
whether there is any connection between the various exhibits, Government 


Exhibits 10 through H and Government Exhibit 9? 
* *£ *£* *£€* * & KK & &* 


156 Q. For the record, what is 9-B, so the record won't be too 
Silent on it? A. I identified this as a numbers collection list. In my 
opinion, that is what it is. | 

157 The first listing, the first recording is A-4, and an amount beside 

it. Government Exhibit 10-A is a group of numbers slips which bears 


writer's code A-4. | 
The next code on this Government Exhibit 9-B is the code L, and 
in my left hand, Government Exhibit 10-B, a pack of humbers slips bear ing 
writer's code L. | 
The next code appearing on this list, Code A-8. That is from 
Government Exhibit 9-B. Government Exhibit 10-D i a pack of numbers 
Slips bearing writer's code A-8. 
The next code from Government Exhibit 9-B is| Code A-5. 
Government Exhibit 10-E, a quantity of numbers ane bearing writer's 
code A-5. | 
The next code on Government Exhibit 9-B is Code X-25; and Gov- 
ernment Exhibit 10-C, a pack of numbers slips bearing writer's code X-25. 
The next code on Government Exhibit 9-B is code LT. I find 
nothing in Government's Exhibit 10 bearing that code. | 
The next code on Government Exhibit 9-B is Code OK. Govern- 
ment Exhibit 10 is a quantity of numbers slips bearing writer's code OK. 
The next code on Government Exhibit 9-B isa code that appears to 


be JL I don't find any JI among Government Exhibit 10. 
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The next code on Government Exhibit 9-B is code M, as in Mary. 
Government Exhibit 10-H, a quantity of numbers slips bearing writer's 
158 code M, as in Mary. 
Q. Now, Government Exhibit 10 through H, did you yourself recover 
that, sir? A. I did, yes, sir. 
Q. And Government Exhibit 9 through C, who recovered that ? 
A. Irecovered that, sir. 
Q. Now, 2023 Benning Road, Northeast, where you went to execute 
a search warrant, is in the District of Columbia? A. It is, sir. 
* * * * * * * * * 
160 CROSS-EXAMINATION 
BY MR. MITCHELL: 
* * bd * * * * * * 
Q. Lieutenant Foran, what time did you arrive in the vicinity of 
2023 Benning Road, Northeast, on the 26th day of September, 1958? A. 
About 2:30 p. m. 
Q. Did you arrive some time prior to 2:30 p.m. ? A. Well, now, 
we, of course -- 


Q. Idon't mean inside the premises. I said, the vicinity. A. I 


think that we were sitting, I believe it was at 21st Street, and it was probably 
three blocks, and I guess that would be south of Benning Road on 21st Street, 
in that approximate vicinity. 
161 The time that we arrived there, I would estimate, I made no note of 

that, but I would estimate probably around 2:15. 

Q. Now, had you sent some of your subordinates to proceed to the 
area? A. Officers Thomas and Evans were in the area. 

Q. And do you know, sir, what time they arrived there? A. I don't 
know, no, Sir. 

Q. Do you know what time you dispatched them there? A. Well, 


it was prior to 2 o'clock, Mr. Mitchell. I don't know the time. 
* * * * * *£ *&* © * 
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162 Q. Now, you are in charge of this business, are you not? You 
were in charge of this operation, were you not, this squad? A. Iam the 
supervisory official of the Gambling and Liquor Squad, yes, sir. 

163 Q. And you were in charge of this particular group, were you not? 


A. Iwas, sir. ! 


Q. Now, prior to your having gone to the premises 2023 Benning 
Road, Northeast, sir, did you or did any of the men in your immediate 
company see any of these defendants? A. You mean prior to going to that 
address ? ! 
Q. Yes, sir. A. Idon't believe that any of the officers in my car, 
who were accompanying me, had seen any of the defendants on that day. 
*x* * * * * *&€* &* & * | 
Q. Yes, sir, Sergeant Kissner, Mills, and Foulkes and I went to 
the rear; that is correct, sir. | 
Q. Now, you at that time, sir, personally had in your possession 
the search warrant that you say you executed, didn't t you? A. Do you 
mean that I was carrying it, sir? 
164 Q. Were you? A. Either Sergeant Kissner, or) 1 I don't recall 
exactly which one. I did make the announcement prior to entering the 


| 
Q. Now, could you tell the Court and jury now what you said? 


premises. 


A. Police; we have a search warrant for gambling violations. 
@. To whom did you say that? A. I just made the statement 
loud and clear. I didn't see anyone at that particular moment. I was right 


at the back door, and I yelled the announcement, the back door was open, 


and I walked in then. 
Q. Well, you didn't wait for anyone to admit you? A. The door 
was open, sir. 
@. You probably didn't understand my question. You didn't wait 


for anyone to admit you, to tell you to come in? A. No, Sir. 
* * * © * & & & & | 
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Q. Now, at the time that you went into the premises together with 
your companion officers, when you went in, you went in through this back 
door? This is the rear door, is it not? A. That is correct. 

165 Q. You went in through here and you went through a second door; 
is that correct? A.’ As Isay, there is a division in that room, Mr. Mitchell. 
It is divided, but actually the division of the room is such that you could 
consider that there as one room, but there is a division that would indicate 
that there was an intention to have two rooms. 

Q. But at least there is a doorway that you go through with a parti- 
tion? A. The divider ends there. I guess you would call it a doorway at 
that point. 

Q. And then you went into this area? A. That is correct, sir. 

Q. And when you got in here, in this doorway here, you saw the 
defendant Carter? A. No, that is not correct, sir. 

Q. It isnot? A. The defendant Carter was standing on this side of 


the doorway, immediately in front of the desk. 
* * * * * * * * * 


166 Q. Uphere? A. That is where the desk is located, in that area 
there; probably two'or three feet away from the wall in which the door is 
located; and Carter was standing immediately in front of the desk. 


Q. And he wasn't in the doorway? A. Sir? 

Q. And he wasn't in the doorway? A. He was standing immediately 
in front of the desk, which is quite close to the doorway. 

Q. Well, now, if Officer Foulkes said that he was in the doorway, 
that would be a mistake; is that correct? And if Corporal Kissner said he 
was in the doorway, that is a mistake? 

MR. CAPUTY: I object. 

* * %* * *x* * * * * 

THE COURT: Allright. I will sustain the objection. 

BY MR. MITCHELL: 

Q. You want to get him as near to that desk as you possibly can? 
A. Sir? 
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Q. Isay, you want to get him as near to that desk as you possibly 


can? A. Iam only putting him where he was, sir. 
167 Q. And so Corporal Kissner and Officer Foulkes were not putting 
him where he was ? 
MR. CAPUTY: I object to the question. 
* * * * * *€ &€ KK *€ 


Q. Did you go all in at the same time? A. I was leading the way, 
Mr. Mitchell. 

Q. Were they. with you? A. They were behind me. 

Q. How far? Several feet, or just howfar? A. No, they were 
probably trailing me by three or four feet. | 

Q. And there wasn't any obstacle that would keep them from 


seeing anything that you could see there, as far as you know, was there? 


A. Not unless it was myself. | 
Q. Now, then, sir, ai the time you saw himthere, did you 

say anything or did any of the companion officers with you say anything 

to Carter? A. I had my badge in my hand when I went in there, Mr. 

Mitchell, and Iagain, when I got in that room and saw Carter, I showed 

him my badge and said Police, and then I passed Carter and went through 

that door into the business part of the premises, where I met Officers 

Pyle and Orville Carter, and after viewing the situation there, I then gave 

them the instructions which I repeated previously, and I closed that door 


and went back inside of the room. 
168 @. Now, then, at the time you showed your badge that was for the 
purpose of indicating that you were a police officer ? A. To further in- 
dicate in addition to my announcement, yes, Sir. | 
* * * * ~*~ * * * * | 


Q. And at that time you placed them under arrest, handed him 
over to whom, sir? A. Sergeant Kissner took charge of him. 
Q. And you immediately proceeded at that time, Ibelieve you 


said, to the front rcom here? A, That is correct. 
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Q. Now, when you got into the front area, Lieutenant, whom did 
you see there? A. Well, the two officers were there, as I recall it, 
and there were two other persons in there. 

Q. Do you know now who they were? A. Not the other two per: 
sons, no, sir. 

Q. And to whom did youturn them over? A. They were turned 

169 over to no one. 

* 

Q. . 1. . . . . . Did you arrest these men or were 

the men turned over to the officers? A. No, they weren't. 
* * *£* *£ * * * * * 

170 Q. Now, when you went back there, what did you immediately 
do? A. Idon't recall anything specific thing that I did immediately when 
I went back there, ‘other than to carry out my function to supervise what 
was going on. 

Q. Ijust want to know what you did. 

Did you search through the drawers? A. LIassisted in searching 
that portion of the premises. I did some of the searching. 

Q. May I ask this: Is it that your recollection is at this time 
somewhat hazy as to what you specifically did? A. Idon't think so, Mr. 
Mitchell. I made a note or record of the things I felt were important 
for me to remember. 

Q. Well, that is what you remember, the things that you thought 
were important? A. Well, I could not possibly write down everything 
or make a record of everything I do on one of these raids, sir. 

Q. Now, then, sir, how long did you remain back there in that 


room? A. I would say approximately an hour. 

Q. How long had you been back in that area, sir, before you 
first saw the defendant Phillip Fludd? A. AslIrecall, Phillip Fludd 
came in the neighborhood of 3 o'clock. I don't know exactly what minute 
he came in. We had been in there for a good period of time, probably 
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a half hour before he got there. 

Q. How long had you been there, sir, before you saw the defen- 
dant Joseph Fludd? A. 35 minutes. | 

Q. Now, I believe you testified, sir, that you arrested Joseph 
Fludd; is that correct? A. That is correct, yes, sir. 

Q. And could there by any mistake in your = about that ? 
A. About what, sir? | 

Q. That you arrested Joseph Fludd? A. well, now, the only 
thing that could have confused anyone, Mr. Mitchell, | is that there was 
a man on the back door, and he didn't arrest Joseph Fludd, and Joseph 
Fludd came through the door, and I identified myself and placed him 
under arrest. There was no formal announcement otherwise, to my 
knowledge, sir. 

Q. Well, Mr. Foran, isn't it entirely possible that Joseph Fludd 
came from the front? A. No. There were only two people came to the 
back door, Mr. Mitchell, and those two I know who they were. All the 


rest of the people did come by the front door. 


i 


172 Q. Now, did you see Hicks when he came to the premises? A. 
Yes; Hicks was the other man that came in the rear door. Detective 


Foulkes took care of him. 
Q. And in the same fashion, sir, that you “at you told Joseph 
173 Fludd he was under arrest, you told Hicks he was under arrest? 
A. Officer Foulkes did that, sir. | 


x* * *&* *&* © *&©* &© & * ! 


181 Q. Lieutenant Foran, can you tell us how old that piece of paper 
is? : 


Iam now showing the witness, Your Honor, papers which have 


been previously indicated of record as constituting Government's Ex- 
hibit 2-C. 


THE COURT: All right. 
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THE WITNESS: I cannot, sir. 

182 BY MR. MITCHELL: 

Q. Now, asa matter of fact, Lietuenant, can you tell us whether 
any money, or as a matter of fact, of your own personal knowledge, 
was every played on anything? A. I cannot say that, sir. 

Q. With respect to any of these papers, would your answer be 
the same? A. Well, I can't find any indication on these slips as to how 
old they might be. I cannot say that the money has actually passed hands 
in connection with these bets. 

Q. In other words, what you mean by that, I think, Lieutenant, 
was that you explained that in order to get paid for a number you either 
must have paid a number writer or you must have agreed that you would 
pay in the future? In other words, some consideration for it? A. Of 
course, if you place a bet, you have either got to pay for it, or you have 
credit with the writer, and you actually have to make some agreement 
or enter into a contract before you could be paid for a bet. 

Q. In respect to the papers, then, sir, that you have identified 
heretofore as Government's Exhibit 2-C did I understand your answer 
correctly to be, sir, that you are not in a position to say that any 
money was actually ever bet at any time? A. I cannot say that the 


money passed hands. 


* * *£ *£ € * £ *€ * 


184 Q. Ihand you, Mr. Witness, what has been indicated of reccrd 
as Government Exhibit 2-B. 
I believe upon inquiry by His Honor, you indicated these are what 
is known as cut cards; is that correct, sir? A. That is correct, sir. 
Q. Do you know for what year these cut cards are? A. Ido 
not, sir. 
Q. Or any of them? A. Ido not, sir. 


* * * * * x* * * 
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185 Q. Now, Liebtenant Forand, showing you Government Exhibit 
2-A, which you have identified as a spiral notebook, and now showing 
you the first page of that spiral notebook, sir, I believe you testified 
that in your opinion it represented some money that was due someone ? 

* * * * © &© &© *€© & 

Q. Are you able to tell the Court and jury that this money as 2 
matter of fact ever passed for anything that was there ? A. Icould not 
ay that the money passed, no, sir. 

186 Q. All right. Could you say, or tell this Court and jury, sir, 
that these numbers, as a matter of fact, ever entered the number stream, 
ever were played? A. I would say, in my opinion, I find two bets here 
that have indications that would indicate to me that they had actually been 
bet. | 

First of all, this 559 hyphen 1, in my opinion, that is a $1 bet on 
No. 559; and following that entry is the word keep in; and to me that would 
indicate to methat that bet had been made. | 

The next bet is 578 hyphen 200. To me that indicates a bet on No. 
578 for $2; and it has move 10 cents; and I explained a move bet previously, 
as to what that means, and that again would indicate to te that the bet had 
been made. 

+e * *# ¢ * 4 HH | 

187 A. Well, for instance, if all of the bets were indicated as being 
keep ins, and one was lined out, then I would be of the opinion that that 
bet had been cancelled. | 

Q. Or never made? A. No; ordinarily if they were never mace 
‘they would never be recorded. | 

Q.. That is my opinion. A. That is my opinion, 

Q. . They would never be recorded if they were never made? A. 

In my experience, sir, and keeping records, when you have a list of 


records that have the indications these indications, in my opinion, represen 
to me, certain things, and that is that they have been used to make bets, ana 
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188 if you have a list of numbers that has an indication of keep in 
numbers and you find that there is a line drawn through them, then, of 
course, my assumption would be that bet had been cancelled, but not that 


it would never have been made. 
* * * * * *€£ © € * 

189 Q. Now, Iam handing the witness, Your Honor, what has previously 
been indicated as a cut card. A. No, sir, I don't find anything on here that 
indicates the age of the card. 

Q. Now, it is rather dog-eared, isn't it? A. It is, sir. 
Q. And asa matter of fact, about cut cards, they change from 
time to time, don't they? A. They do, sir. 
* * * * * *€©* € * *x 

191 Q. Now, with respect, sir, to these three white pieces of paper, 
if Your Honor please, which are also part of the same exhibit heretofore 
identified, do you know the age of those, sir? 


* * * *€£ *€* &€* * *& * 


THE WITNESS: No, sir, I don't know how old these are. 
*x* * * * *£ © i * * 

193 Q. Now, I will ask you the same question about this book, which 
is indicated as Government's Exhibit 3-B, sir. A. No, sir, Icould not 
tell you how old that is. 

Q. Nor by whom it was written? A. Icannot, sir. 
Q. Or whether of your own knowledge any of these numbers were 


ever played? 


* * * *£* * £ *£* €& * 


194 THE WITNESS: No, Your Honor, Icould not say, of my personal 
knowledge. 


* * * *©* © © © & * 


THE COURT: Mr. Mitchell, I think the United States Attorney 
would stipulate that that applies to all of these things that is, that no one 
can testify as to the age of these things, and that it probably would take a 
very complicated laboratory examination to do that. 
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Do you think it is possible to do that ? 


MR. CAPUTY: I will be glad to stipulate to that, Your Honor. 


+ + ek RR Oe eK, 


REDIRECT EXAMINATION 


BY MR. CAPUTY: 
* * * * * * * * * | 

Q. Do you remember the question? | 

THE COURT: Your question is: Was it exactly the same amount ? 

BY MR. CAPUTY: 

Q. Is that the amount of money that you took trom Joe Fludd on the 
date that you arrested him? A. It is exactly the same amount, sir, and 
I recognize Officer Mills's handwriting, to whom I gave the money, to 
prepare a return for the Property Clerk. | 

MR. CAPUTY: At this time I offer in evidence Government's Ex- 
hibit 8 for identification as Government Exhibit No. 8, Your Honor. 

THE COURT: It will be admitted over objection. 


(The document was received in evidence 
and marked Government's Exhibit No. 8.) 


MR. CAPUTY: I also offer in evidence Government's Exhibit 1 
206 for identification, which is money in the amount of $20. 56 taken 
from Carter, the defendant Carter; and at this time I offer into evidence 
Government's Exhibit No. 6 for identification, which is $739 taken from 
the defendant Phillip Fludd; and at this time I offer Goyernment Exhibit 
No. 4 for identification, which is an envelope containing $23 taken from 
the defendant James Hicks. | 


THE COURT: They will be admitted over objection. 


x * *& k& ek ke ke & |! 
| 


216 (Thereupon a short recess was had. ) 
MR. MITCHELL: If it please Your Honor, I would like to first 

go to the proposition again with respect to the indictment. I respectfully 

call Your Honor's attention to the fact that the indictment has but a single 
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common count. That common count, if it please Your Honor, is Count 
1 of the indictment, which charges, and I respectfully submit, which 
charges all of the defendants with having engaged in the operation 

of the same lottery. 

The Government, therefore, if it please the Court, is inextrica- 
bly bound to prove in its case, and in the course of its presentation of 
the evidence, that the defendants did in concert and jointly engage in the 
same operation of the lottery. 

I respectfully submit to Your Honor, if that proposition of law 
be not true, then the indictment that has been found against these defen- 
dants is fatal because of misjoinder. 

I respectfully submit to Your Honor that it is grossly improper 
to allow persons together in an indictment, and particularly in a count 
of the indictment, charging an offense, but in fact charging them with 
separate and distinct offenses. 

It is true that our Court of Appeals has said that where it can be 
shown that persons who participated in some facet of the particular 

217 crime may be charged in another and independent count of the 
indictment, and the Court will not say of necessity that prejudice will 
naturally flow to the other defendants who are not charged. 

By example, if I may impose upon the Court, it would be in the 
instance where several individuals are charged, for instance, with a 
robbery, and thereafter one of the members of that group withdraws 
from the robbery, and there is subsequently the commission of a felony, 
a murder or a homicide in the course of that robbery. 

Now, we know that, as a matter of fact, and the Supreme Court 
has said that it is permissible to do that, though it does not encourage 
such type of activity on the part of the indicting officers, of those in charge 
of framing the indictment. But it has said in instances of that sort and 
type and character, that prejudice may not necessarily flow to those 


others who are not charged in the count which would, of course, allege 
the homicide. 
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That is not true in a case of this sort, by the very nature of 
Title 22, Section 1501, and as Your Honor very aptly pointed out at the 
beginning of this case, that statute in its terms and in its area and in 
its total ambit, if it please Your Honor, is nothing less thar a conspiracy 
statute because under the doctrine of the Luftwaff case, where there is a 
necessity for a multiplicity of agents in the course of the commission of 
an offense, then in that instance, if the Court please, that is in character 
a conspiratorial type of offense. | 
THE COURT: I don’t think I said this was a conspiratorial statute. 
MR. MITCHELL: No, you did not. You said that that the Court had 
recognized, that the Court of Appeals had recognized the multiplicity of 
agents in it, and I think at that time Your Honor had reference to other 
cases, the Leroy Stevens case; and I grant you that they did say that. 


I would like also at the same time, If Your Honor please, to call 


Your Honor's attention to the Bell case, in which they did just the opposite, 
and with all due deference to the Court of Appeals, I suggest! to this 
Honorable Court that insofar as that is concerned, it appears that they 


don't know exactly where they stand. | 


But be that as it may, where these men are charged in this single 
count of the indictment, and they are charged jointly, then the Government's 
proof must necessarily show that they acted in concert, or that some of 
them acted in concert. There must be some proof. If any proof develops 
that one of them acted independently, or that there be no proof on the part 
of the Government offered to show that any one or several of them acted 
together, then the indictment, insofar as the proof, if Your Honor please, 
that has been adduced by the Government, would fail, and the Court would, 

219 I think, be obliged under those circumstances to direct a verdict 
of not guilty, notwithstanding, if it please the Court, that if each independent 
defendant were shown before this Court not only to have accepted a bet on 
one occasion, but accepted bets on a hundred occasions, but if their 
operation was independent, that is an independent charge, and you cannot 
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join them together, as by the example, if it please the Court, I called 
to the attention of the Court and Mr. Caputy the other day, that it would 
be under the same example, for instance, if five murders were commited 
in the District of Columbia, and may the Lord forbid, on this date, and 
they saw fit to indict, but each murder, if it please the Court, could 
not be shown to have a connection or direct relationship to the other, then 
there would be no way under the law, as far as I know it, Your Honor, to 
charge all those persons together with having committed five separate 
murders in one indictment. 

Now, the Government has actually done that if Iam to be led to 
believe what I think the Government is urging, that you can find each one 
of the defendants guilty under Count 1, if you have any proof whatsoever 
of the commission of an offense, and that, I respectfully submit, is 
absolutely not true.. It has got to be, the proof has got to be, if Your 


Honor please, the same offense. It cannot be a different offense than 
220 that which is charged in the indictment. 


So then, if it please Your Honor, what proof has the Government 
adduced before this: Court to show that, for instance, and I will take them 
as they are seated there, to show, for instance, that Joe Fludd had any 

connection with James Carter, or that Joe Fludd had any connection with 
his brother, Phillip Fludd, or Joe Fludd had any connection with Hicks. 

By the same token, if it please Your Honor, is there any proof 
that has been offered by the Government that James Carter had anything 
to do with Joseph Fludd, or with Phillip Fludd, or with Jimmy Hicks, in- 
sofar as the operation of a lottery is concerned, as the Government has 
here charged in this indictment. 

Now, Hicks, for instance, is there any showing that Hicks had 
anything to do with Phillip Fludd? There is not a jot or a scintilla of 
evidence that has been offered in this court at any time to show that Hicks 
even knew Phillip Fludd, or for that matter, to show that Phillip Fludd even 
knew James Carter. 

THE COURT: Well, Mr. Mitchell, there is certainly evidence to 
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snow, which the jury could find, that a numbers operation was being 
conducted on these premises. Then you put all the defendants on the prem- 
ises with some kind of paraphernalia connected with the numbers business 
on it, and it doesn't seem to me that that is too far-fetched to connect 


221 them with the operation of a numbers operation at that point. 
* * * * * * * * * | 

227 MR. MITCHELL: Well, let us look at it this way, if Your Honor 
please. Let us see, what did they find? They haven't found any adding 
machines. They haven't found any money bags. They haven't found any 
of the things that the Court of Appeals talked about in the Weiss case, or in 
the Mills case, or in the Washington case. They haven't found any of 
those things. | 


The only thing that they found, according to them, is Some one in 
Possession of numbers slips. | 

THE COURT: And collection sheets, and tape, and envelopes 
that are used in the business, and money in one man's pocket that tallies 


exactly with the total number of collections. 
MR. MITCHELL: No, sir. That was -- he didn't Say that, Your 
Honor. | 
MR. CAPUTY: Yes, he did. | 
228 MR. MITCHELL: He Said it didn't tally. There was a difference. 
THE COURT: At first he said he thought that there was a differ- 
ence, and then when he looked at the envelope and saw what was in it, he 
Said it was the same. | 
Well, in any event, there is considerably more than just numbers 
slips in this, | 


MR. MITCHELL: Well, yes, if Your Honor is considering this 
thing in some cumulative Say. But we haveto consider that each one of 
these defendants is entitled to the consideration of his case independently. 

Now, he is not to be affected or prejudiced by some evidence that 
goes, and may be utilized or engaged only against somebody else. Now, 
that is for sure. | 
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Now, what evidence, where is the evidence that was taken off 
Carter, and they certainly can only use that against Carter, and they 
cannot use it against Fludd or Hicks. 

THE COURT: They can take the evidence in toto and say that 
it is persuasive against all of them, to consider whether there was a 
numbers operation going on at that address. 

MR. MITCHELL: Well, I won't belabor the point further. I will 
say this to Your Honor, that in the Ellis case before Judge Youngdahl 
of this court, that the same proposition came up, and Judge Youngdahl 
took the absolute position, if Your Honor please that all they could be 
guilty of was possession; and those who were present, and they had no 


numbers slips, they could not even get possession. 
* * * * * x *£ * * 
237 THE COURT: All right. What you in effect are doing is making 
a motion for a judgment of acquittal on Counts 1 and 2; is that correct? 
MR. MITCHELL: Well, Iam at this time, and I want to apprise 


Your Honor that the reason that I haven't gone into the other counts at 
this time is because, as I previously told Your Honor, I intend to put 
on evidence in respect to the matter of the search and seizure. 


* * * *£* *£* *£* © & * 


251 Tuesday, November 10, 1959 


* * * * *€©§ © £ € *¥ 


253 (Thereupon the jury left the courtroom. ) 
* * * * * * * * * 
254 JOE S. FLUDD 
was called as a witness in his own behalf and, being first duly sworn, 
was examined and testified as follows: 
DIRECT EXAMINATION 
BY MR. MITCHELL: 


* * * * &* ££ € & * 
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Q. Where do you live, Mr. Fludd? A. 120 Thirteenth Street, 
Southeast. 


* *£ *€* € ££ *£ KK & *: 


Q. Calling your attention to the date of September 26, 1958, 
did you -- first, may Iask you, were you in the District of Columbia 
on that day? A. Iwas. 


Q. And were you employed? A. Yes, sir. | 


255 Q. Where were you employed? A. General Services Adminis- 
tration. | 


Q. How long have you been employed there? A. Ten years. 


Q. Are you still empjoyed there? A. Yes. | 

Q. Calling your attention then to the date of September 26, 1958, 
did you have occasion to go to premises 2023 Benning Road, Northeast ? 
A. Well, I was out that way during that day, and when I was on my way 
back to the bus stop, I stopped in to get a coke, and as T entered the 
front, I went over to get a Coca Cola and when I entered -- 


a ee ee ae ee ee 


| 
Q. How did you enter? How did you goin? A. Icame in from 


Benning Road, on the front. 


* * * * &* &€& &€ * * : 

258 Q. Now, Mr. Fludd, if you will again, Mr. Fludd, tell us how 
you went into these premises? A. Well, I was walking down Benning 
Road that afternoon, and across from this bus stop and on my way over, 
I stopped to get a Coke, and as I entered the premises to go to the Coke 
machine, an officer pulled his badge out and ordered me in the rear. 

Q. Do you know who he was? A. I don't know. He was a 
colored officer. | 

Q. Have you seen him here in court at all? A. I haven't seen 
him at all this week. | 


x» * * *&* *& * 


‘A. Yes, sir, he is the one. 
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THE COURT: Officer, you may go back. 

BY THE COURT: 

Q. What did you say, you came inthe front door to get a Coke? 
A. Yes, sir. 

Q. What did the officer tell you? A. He told me to go in the 
rear. He pulled his badge on me. 

Q. Did he tell you to go in the rear through the front? A. Well, 
I entered through the front, the front door. 

Q. Yes, but then did you then go out the front door and around 
in the back door, or did you go from the front to the back through the door 
that connects the front and the back? A. Through the door connecting 
with the front. 

BY MR. MITCHELL: 

Q. After this officer took you back to the rear, what happened 
there? A. Well, I was searched by one of the officers back there. 

‘ * * * * * x* *£ *& * 
260 Q. Iwill show you this, what is indicated here, Mr. Fludd, 
for the purpose of the record, as Exhibit 9-A and the contents of 
Exhibit 9-A. 

Now, Iwant youto lookatallthesethings Mr. Fludd, were those 
things --those were the things they took out of your pocket? A. Yes, 
sir, these were the things they took out of my pocket. 

Q. Now, what was said to you, if anything? A. Well, they 
didn't Say anything else to me. They just took those things. 

Q. Then were you taken down to headquarters? A. Iwas taken 
to headquarters, yes, sir. 

MR. MITCHELL: I think it is conceded, and I won't bother to 
ask the witness about whether he was exhibited a warrant of arrest or 
anything of that sort. 

I think it is conceded that there was no warrant for his arrest? 

MR. CAPUTY: Yes. 


JAMES R. CARTER 
* * * * *€ *€ *& * 
DIRECT EXAMINATION 
BY MR. MITCHELL: 
* * * *€* *€ *€ ££ & 
Q. Where do you reside, Mr. Carter? A. 5503 Grant Street, 
Northeast. | 
Q. Calling your attention, Mr. Carter, to the date of September 
26th, that was the date of the arrest, were you present in premises 2023 
Benning Road, Northeast? A. Yes, sir, I was. | 
Q. Will you tell the Court what happened, where you were, and what 


was done? a Well, I was in the front part of the shop, standing there 
watching one of the fellows come in. He was playing the pinball machine, 
and I was watching him play the machine, and two men came in the front 
door, and when they got inside, they identified themselves as being officers. 

Q. Now, were these two men who came in the front door, were 
they colored officers or white officers? A. Colored officers. But there 
was another boy in the shop, the shoeshine boy, and he thought they were 
coming in to get a shoeshine, and he walked over to the shoeshine stand to 
shine their shoes, and after they identified themselves as being officers, 
and by me standing where I was, which just between the front way, (sic) 

262 where you can look all the way through to the back, I saw the white 

fellows coming in, and I didn't know who they were at that time. 

Q. Had they said anything prior that you heard, prior to their 
coming in? A. No, I didn't. 

Q. You didn't hear them, you say? A. No. They reached the 
doorway to the shop, and one of the officers, I don't know which one, said 


they were officers and showed me a badge, and said that Se a search 


warrant for the premises. 
Q. At that time were they inside the premises when they said that 
to you? A. Yes, he was inside. 
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Q. Now, at the time, then, were you at that time near a door that 
has been described, near the door that separates the back front of the place 
from the front part of the premises? A. Well, I can say I must have been 
three feet from that door at most. As I said, I was watching the fellow play 
the pinball machine, and I could see all the way through because it was warm 
and the doors was open all the way through to the back. 

263 Q. Then what happened, Mr. Carter? At that time they told you 
that you were under arrest, did they? A. Well,no, they didn't tell me I 
was under arrest until he got inside, and the two colored officers in front 
told me to go in back. 

Well, when Isaw the strange fellows coming in the back, not knowing 
who they were, well, I automatically made a step to the back to see who 


they were, and then they identified themselves as being officers. 
Q. Now, then, what happened, Mr. Carter? A. Well, when there 
was three of us in the shop, the two officers in the front, they sent the 


three of us in the back in a little room in the back, and there is just a 
connecting door between the front and the little room and at that time, I 
don't know the officer's name, but the one that searched me, I was standing 
beside the desk at the time and he searched me and, well, that's about all 
Ican remember. 

Q. Now, I will show you these things, sir, which mve been marked 
as Government Exhibit 2, and the series thereafter, there is 2, 2-A, and 
so forth, and ask you to take a look at these things, Mr. Carter, and tell us 
if those things were taken from you? A. I would say, yes, those are the 
things. 

Q. Where on your person were they obtained from you? In your 

264 pocket? A. In my pocket, sir. 

Q. Now, at that time, sir, no one exhibited to you any warrant for 

your arrest? A. No, I don't recall they did. 


> * * *£ *£* *&* & & * 


PHILLIP FLUDD 
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DIRECT EXAMINATION | 
BY MR. MITCHELL: | 
* * * * * * * * * | 
269 Q. Do you know anything about that coat? A. Yes, it was my coat. 
Q. How long had the coat been there, if you know? A. Oh, I don't 
know. It could have been a week, or several days, I know. | 


Q. How did you happen to leave the coat there? a Well, it was, 
Ithink, it was one afternoon or one morning, and I came by to check the 
books for Mr. Carter. 

Q. Did you check his books? A. Yes, sir. 

Q. You are an accountant? A. Well, yes, sir, in a sense. 


* ek kK kK Ok kK ee ke 


JAMES M. HICKS 


* * *£* *€* *€ KK *£ KK * 


DIRECT EXAMINATION | 
* * * *€* *£€ KK KK K& * | 
Q. Mr. Hicks, calling your attention to the date of September 26th, 
did you have occasion to go to premises 2023 Benning Road, Northeast ? 
A. Yes, sir, I did. | 
Q. Do you now recall at or about what time it was that you went 
there? A. I would say about 2:15 or something like that. I really don't 


recollect what time it was. | 
x ek * ek ek kk 


Q. How did you happen to get into this place? How did you go in 


there? A. I went in to get a shoeshine, like I always do, and I like to have 
my shoes in there all the time, and when I went in the front door and 
stepped up on the shoeshine stand, an officer showed me a badge and said: 
Go in the back, and I went in the back. | 
272 Q. Do you remember who that officer was? A. sane it was the 
officer that came out just now. | 
Q. And then when they took you in the back, what dia they do? 


* * * * *& * *x* * 
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Q. Well, how did you get to the back? A. Well, they got me to 
the back and would not let me go out the front door. 

Q. Now, after you got to the back, in’ the back, what happened, 
Mr. Hicks? A. The officer, one of the officers, searched me. 

Q. And they searched you and are these the things they took off 
you? A. Yes, sir. 

THE COURT: What exhibit is that? 

MR. MITCHELL: That is Exhibit 5, Your Honor. 

* * * * *£ *€* €£ & *€ 
CROSS EXAMINATION 

BY MF. CAPUTY: 

Q. On the 29th of April, 1955, in the District of Columbia, were 
you convicted of petty larceny? Weren't you? A. Sir? 

Q. On the 29th of April, 1955, in the District of Columbia, you 
were convicted of petty larceny, weren't you? A. Yes, sir, I was. 

Q. All right, and on the 17th of December, 1957, you were convicted 


of petty larceny and assault; isn't that correct? A. Do you mind repeating 
that whole thing again, sir? 


Q. Are you the same James Melvin Hicks, who in the District of 
Columbia, on the 17th of December 1957, was convicted of a charge of 
petty larceny and also a charge of assault? A. Iwas charged with petty 
larceny, sir. 

Q. Were you convicted of petty larceny and assault? That is my 
question. A. Iwas convicted of petty larceny. 

274 Q. Do you remember getting 30 days for assault at the same time? 
A. Thirty days for petty larceny. 
* * * * * * * * * 
EDWARD J. BIVINS 
* * * * * * * * * 
DIRECT EXAMINATION 
BY MR. MITCHELL: 
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Q. Will you state your full name to the Cou:rt? al Edward 
James Bivins. | 
Q. Ana wnere ao you live, Mr. Bivins? A. 853 Twenty-first 
Street, Northeast. 
Q. Where are you employed? A. Department of| Public Welfare, 
275 D. C. Government. i 
Q Now, calling your attention to the date o1 september 26, 1958, 
did you have occasion, sir, to be in premises 2023 Benning Road, Northeast ? 
A. Yes, sir, I did. | 


ee ee SS SS HH 


Q. What time was it? A. Between 3 and 3:30. Jad a slight headache 
and that is ic son I stopped for the 7 Up. I was on my way home, and 
atter I drank the 7 Up, I started out, and this aia! fellow showed 
me his badge, a poiiceman. 

Q. Do you know who he was? A. No, I didn't know. 


ARCA RRR RRA 


A. He told me to go in the back. SolIsaid: For what ? So he 
Said, tmis is a .uid, and then he just ushered me on in the back, and I told 
him I stopped in for a 7 Up and I was on my way home, and he ushered 
me on in the bacx, and they kept me there and carried me down town, and 
taken me back, and everything like that, to the premises. | 

* * * * * * * * * 

276 Q. Well, there was a lot of other fellows in the back, including 
several police officers, and they seemed to be taking Bets and searching 
people and writing down different things. 

@. About how many would you say, how many people in all would 
you say were back there where you were? A. It seemed like thirty people 
altogether. I didn't count them. : 

«. Now, tell us further, sir; were you searched ? A. Yes, sir, 

I was searched, and they taken my billfold and opened it uP, and took 
277 things out of my pocket. 
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Q. Now, did you see them search other people while you were 
there? A. Yes, they searched other fellows that came in after me. 

Q. Do you mean after you were back there, some more people were 
ushered back? A. Yes, there was a couple of fellows I know, I remember, 
ushered back after me. 

Q. Now, then, sir, did you have anything on you? A. No, I didn't 
Inve anything on me, no more than my regular identification and things 
like that. My regular address and telephone number that I keep all the time. 

Q. But then| you say that you were arrested and taken down town? 

A. Iwas taken down townand taken my picture and all that, and they let 


me go. 


GEORGE F. CARTER 


* * *©§ *€* © €©* *€ * 


DIRECT EXAMINATION 
BY MR. MITCHELL: 


Q. Will you kindly state your name to the Court, sir? A. George 
F. Carter. 

Q. Where do you live? A. 717 Lancaster Terrace, Northeast. 

Q. Calling your attention to the date of September 26, 1958, did 
you have occasion to be in premises 2023 Benning Road, Northeast? A. 


Yes, sir, I was. 
Q. About what time did you go there, sir? A. Oh, about 2 or 2:30. 
Q. Tell us now what happened. Did you go in the front or back, 
or how did you get in there? A. Well, I had just gotten off from work, and 
I stopped by to pay for my pants, and I told the fellow I would be back to 
get them, and in the meantime I was going over to the shop to get me a 
Shoeshine, and I met another fellow on the way over there. 
Q. Now, who was he? A. Another fellow by the name of Joseph 
Wheeler. 
Q. Named Joseph what? A. Joseph Wheeler. 
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Q. And then what happened, sir? A. Well, him and I, we walked 

along together, and at the time we got to the shop there, I asked the fellow 
279 there, I said: Well, where is everybody at? | 

So another fellow he grabbed both of us and said: This is a raid, 
and he told us to go in the back room, and he said: Here is two more for 
you, like that. 

I said: Man, I don’t know nothing about no raid, I just gotten off 
from work. So he started searching us and took us in the back with the 
rest of the fellows. 

Q. Now at that time, about how many people a back there? 

A. Oh, approximately about maybe 20 or 24 or 25, something like that. 

Q. What happened then? A. I just stayed there until they taken us out 
the backand put us in the patrol wagon and taken us down to headquarters. 

Q. They took you downtown? A. Yes, sir. | 

Q. What did they do with you after they got you down town? 

A. Wrote me up, taken my fingerprints, and then let me go. 


Q. Now, tell me, the officers that you saw that took hold of you 


and this Mr. Wheeler and took you all to the back, were they colored offi- 
cers or white officers? A. I remember I only seen one colored officer, 
280 and I remember seeing one white officer. | 
Q. Is the colored officer here today? A. Yes, he was sitting on 
the shoeshine stand. 
Q. Is he one of the officers that ushered you or took you in the back? 


A. No, this was a white fellow. 
x * * * * * * & * 


THE COURT: Now, what exactly is your motion ? 
MR. MITCHELL: Now, my motion, if Your Honor please, is that 
-- or two. First, I would say, FE Your Honor please, that the manner in 
which this warrant was executed was illegal, was in violation of Title 18, 
Section 3109, to start with. 
281 Secondly, it was illegally executed in that it was hess nicey: Now, 
I think the facts, even the admitted facts by the officers here, indicates that 
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this was an exploratory search, and if it was an exploratory search, I 
don't need to cite authority to Your Honor for that. 
* * * * *£ ££ *& * *¥ 
285 THE COURT: Well, Mr. Mitchell, it doesn't make sense to me. 
Lieutenant Foran struck me as being a very intelligent officer, and in view 
of the opinions of the Court of Appeals and of the Supreme Court, it would 
be sheer and utter stupidity for him to rush in without any announcement, 
and then wait until|he gets inside and say: We have got a search warrant. 
Now, I can't believe that Lieutenant Foran would be that stupid. 
* * * * * * * * * 
THE COURT: Is there anything else? 
MR. MITCHELL: No, sir. 
THE COURT: I will deny the motion. 


* * * *€£ *€* &€* & & * 


PHILLIP FLUDD 
*x* * * *€£ © © © *& * 
DIRECT EXAMINATION 
BY MR. MITCHELL: 
*x* * * *£* *€©* &€* © ££ * 
A. Phillip Fludd. 
Q. Where do you reside? A. 2001 Evarts Street, Northeast, 
Northeast. 
Q. And what is your engagement or occupation? A. We operate 
an employment agency and a real estate office, my wife and L 
Q. And where is your business located? A. 4240 Benning Road, 
Northeast. 


* * * *©* * &€& & KF * 


Q. And do you know Mr. Carter, Mr. James Carter? 


* * *£ *£* * *€* &* & *€ 


A. Ihave known Carter for ten or fifteen years, sir. 


Q. Now, did you have occasion during the period of September 2 
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to September 26, 1958, did you have occasion, sir, to | go to premises 
2023 Benning Road, Northeast? A. Idid, sir. | 

Q. And what was the occasion and what was your purpose in 
going there, if you know? 

* * *£* &* & * * * * 

A. Yes, I kept the books for him. | 

Q. Now, calling your attention, sir, specifically to September 
26th, did you have occasion to go there on that date? A. Yes, I did, sir. 

Q. That was the date that you were arrested? A. That is right. 

Q. Now, how did you happen to get there, to go to the premises 
on that day? A. Icalled Mr. Carter, and someone answered the tele- 
phone and told me that Mr. Carter was busy, and for me to come on 


291 down. 
Q. You identified yourself as to who was speaking? A. Yes, sir. 
Q. And you said who you were? A. Yes. ! 
Q. Now, did you find out later, or did you know at that time, or 


have you Since found out, who that person was that you spoke to? A. Yes. 

Q. Who was that? A. Officer Carter, Orville Carter. 

Q. And he told you to come to the premises? A. Yes, sir, he did. 

Q. And did you go to the premises? A. Yes, I did. 

Q. Now, at or about what time was it, Mr. Fludd, that you went 
to the premises? A. I imagine it was around 3:15 or 3:20. 

Q. Tell us, if you will, sir, tell the Court and jury what happened 
at that time. A. Well, I walked into the shoeshine establishment and the 
telephone is right at the door as you come in on the lett} and Officer Carter 
was standing near the telephone, and Officer Pyle was standing near the, 
not the pinball machine, but near the music box, which is on the right as 

Lod you walk in the door; so they were dressed just ordinary, sport 
shirt and what have you, and I walked past Officer Carter over to the 
Coke machine and put a dime in to get a soda, and before I could get the 
soda, he came over and flashed his badge and ushered me to the back room, 
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and the door was closed, and I think he knocked on the door, and the door 
was opened, and we entered. 

Q. Allright, sir. Now, then what happened? A. After I got in 
the back room, there were several officers and approximately 25 or 30 people 
all standing in the back room. 

Q. Were you searched? A. Yes, sir, I was. 

Q. Now, were any numbers taken off your person? A. No, it 
wasn't; no numbers taken off of me. 

Q. Did you have any numbers on your person? A. No, I didn't. 

Q. Now, during the period that is set forth here in September, 
September 2nd to September 26th, did you have any connection or did you 
write any numbers? A. No, Inever wrote a number in my life, sir. 

Q. Now, then, there was an officer here, Mr. Fludd, whose name 
was Officer Evans. Do you remember Officer Evans who testified? A. 
Yes, I remember him testifying. 

293 Q. Now, Officer Evans said he had seen you in the premises, I 
believe he said, it was on the 22nd of September, 1958, at or about 11 a. m. 
Do you have any recollection of September 22nd, 1958, at or about 


11 a.m. and do you have, sir, any recollection of having seen that Officer 
Evans? A. Well, I could not say exactly it was Officer Evans, or who it 
was, but Ido remember the 22nd, that morning, that I was at the shop. 

Q. What were you doing there? A. Well, keeping the books for 
Mr. Carter. I didn't get by there that night, so I was there the next morning, 
and I think that night the shoeshine boy closed the shop up, so I was checking 
the money and what have you, and his record, and so forth and So on. 


Q. Now, did you write any numbers? A. No. 

Q. Do you know what a number is, like a numbers bet? A. Yes, 
I know. 

Q. Now, did you have any conversation with this officer? Do you 
recall having any conversation with this Officer Evans? A. Well, I was 
Sitting in the back at the desk, as I said, and we have a record book. We 
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keep a day to day record, and I was writing some notes in this book, and 
294 the shoeshine boy was out front, and he was shining someone’s shoes, 
I don't know who it was, because I could not see him when he came in the 


-‘ghop from where I was sitting, and after he finished shining this gentleman's 
shoes, I didn't know who he was, he came to the back door which is 
approximately five feet away from where I was sitting, and he said that 
he wanted to play a number, and I said: Iam sorry, there is no one in 
“hpere that writes numbers. ! 

. So then he said: I played yesterday, or some other time, or 
some other thing, and I said; and I said: You didn't play here yesterday. 
I said: If you did, who did you play with? | 
He said: I played with you, and I said: I wasn't even here yesterday. 
And that was all, and he went on out. | 
* * &* &* *&* *& *& *& *& | 
Q.. . . . . . . Tshow you, Mr. Fludd, Exhibit 7-A, 
and in respect to Exhibit 7-A, you will recall, sir, that Officer Foulkes 
testified that either he or someone obtained Exhibit No. 7-A from a coat 
which was hanging in the premises at 2023 Benning Road, Northeast. 
Now, I will ask you, Mr. Fludd, did you ever prior to coming to 

295, court, did you ever see Exhibit 7-A? A. No, sir, I did not, sir. 

Q. What? A. Inever seen it before. 

Q. Does it belong to you? A. No, it doesn't. 

Q. And do you have any knowledge of its being - your coat, or 
anything of that sort? A. No, sir, I do not. | 

Q. Now, then, with respect to your coat, Mr. Fludd, your coat 
was in the premises? A. Yes, sir, it was. 

Q. Do you know how long it had been there? A. Oh, several days, 

maybe a week. | 


296 CROSS EXAMINATION 


BY MR. CAPUTY: 
* * * £ * * & * 
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299 Q. Now, on this date of September 22nd, do you know a person 
whom you now know to be Officer Evans, do you know him, that he was 
a police officer? A. No, I didn't. 

Q. You have seen him testify here in the courtroom? You remem-~- 
ber that? A. Yes. 

300 Q. Was that the person that you saw in 2023 Benning Road on 
September 22nd? A. It could have been, sir. I don't know for sure. 

Q. Well, do you recall whether you had a conversation? AS at 
know someone came in the back, came to the back door and asked me, that 
he wanted to play 2 number and I told him nobody here writes numbers, and 
I don't remember whether it was Evans or who it was. It wasn't important. 

* * * * *€* © © & * 

302 Q. Now, this conversation that you had with the individual when 
he asked you if you would not take his number bet, did you not say to him: 
Man, Iain't never seen you before? A. No, I didn't. 

Q. You didn't say that? A. No, sir. 


Q. You did say, though, that we don't write numbers here, to 


that person? 

MR. MITCHELL: Objection. The witness has testified. 

BY MR. CAPUTY: 

Q. Iam asking you. You did say that? A. Yes. 

THE COURT: He can answer. Go ahead. 

THE WITNESS: Yes. 

* * * *£ *&* *€ * * * 

304 Q. Well, how did you know that Carter, Orville Carter, answered 
the phone and told you to come down? A. Well, I don't know. He never told 
me himself that he called. 

Q. So you are assuming it? A. Iassume he called because he 
answered the phone while I was there, and he was standing beside the 
phone when I came in the shop. 

Q. Now, when you went down to the place, there did come a time 
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that you walked into the back room; is that iright? A. I did not walk into 
the back room. Officer Carter when he showed me his badge, he escorted 
me to the back room. | 
Q.. You mean, you were led by the arm? A. Well, yes, sir. 
Well, he escorted me back there, yes, sir. 
Q. Asa matter of fact, you know that you went to that door by your- 
self and that you were not escorted by anybody? A. I quae go to the 
door by myself. | 
Q. All right. Now, when you went into that room, was your coat 
in that back room? A. Yes, it was. | 
Q. Well, what color? A. Well, I don’t know.| They said brown. 
305 It may have been brown. | 
Q. Well, you said it was your coat, didn't you? A. Yes, sir, but 
I don't remember whether it was brown, black, or blue. | 
Q.. When you went into that room on ia 26th ‘58, you didn't 
wear a coat; is that correct? A. No. 
Q. You were not wearing a coat? A. No. 
Q. You were in shirt sleeves? A. Yes. 
Q. Do you remember how you were dressed? A. A shirt, a short- 
Sleeved white shirt, and a pair of slacks. | 
Q. Now, when was this coat left in the premises 2023 Benning Koad? 
A. Oh, it probably had been there for a week or several days at least. 


Q. Did you have it on the chair? A. I don't know if it was on the 
| 


chair or hanging up. 
Q. Now, when you were in the premises, weren't you asked by 
Detective Foulkes if that was your coat? Didn't he ask you that? A. Idon't 
remember exactly who asked me but I do remember saying it was my coat. 
306 Q. Did you say it was your coat? A. Yes. | 
* * *&* *&€ *€ x* * * * 
313 THE COURT: You can tell me if there is anything I haven't covered. 
I will give a general opening statement, etcetera, etcetera, the duties of the 
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jury, and the Court, and the indictment, the presumption of innocence, 
reasonable doubt, and credibility of the witnesses. 

Now, if the court record comes in, I will instruct on that. 

Now, do you: want an instruction on the failure of the other defendants 
to testify ? 

MR. MITCHELL: Yes, I would like you to tell them that, that no 
inference is to be gathered from it, and I don’t want to take Mr. Caputy 

314 by surprise, | but Iam going to ask Your Honor to instruct them on 

missing witnesses. 

THE COURT: And then of course, the three things that they are 
charged with. 

You are going to ask for what about witnesses? 

MR. MITCHELL: Missing witnesses. 

THE COURT: Who? 

MR. MITCHELL: The Government has not produced either Pyle 
or Carter. 

MR. CAPUTY: Oh, just a moment. At 1:45 I might put Pyle on 


the stand. He is right here and I can get him. 

THE COURT: Who is Pyle? 

MR. CAPUTY: He is the officer that is allegedly in the premises, 
and when the defendant was testifying out of the presence of the jury he 


said Carter and Pyle escorted them into the back room. 
THE COURT: Well, he is available to you if you want him. 
MR. CAPUTY: Surely he is. 
MR. MITCHELL: This is not in terms of civil law. 
MR. CAPUTY: The law is clear on it. 
MR. MITCHELL: I don't know about that. 
MR. CAPUTY: Well, if he is equally available to you, you are not 
entitled to that instruction. He is available to you too. 
315 THE COURT: You gentlemen know Iam somewhat new to the civil 
law, but it doesn't make sense thatthey don't have the same rule. If a witness 
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is equally available to either side and neither side chooses to call him I 
don't think you should give an instruction about the TES: 

Now, who was the other one? 

MR. MITCHELL: Carter. I have tried to locate him. 

THE COURT: He is an officer too? | 

MR. MITCHELL: Yes, I tried to locate him and could not. 

THE COURT: Did youput a subpoena on him? | 

MR. MITCHELL: Ican't. Nobody knows where he is. 

MR. CAPUTY: You can find out from the Police Department. 

MR. MITCHELL: They won't tell you. 

THE COURT: What? | 

MR. MITCHELL: They won't tell me where a policeman lives. 

MR. CAPUTY: IE you issue a subpoena issued to the Chief, he will 
get action. | 

MR. MITCHELL: I understand he is no longer an officer, that he 
has been fired. | 

MR. CAPUTY: That is not what I heard, | 

MR. MITCHELL: Mr. Pyle told it to me, if that is satisfactory. 

316 MR. CAPUTY: I wouldn't know. | 

THE COURT: Well, I don't know if he is fired, ta I don't know 
where he is either. 

MR. MITCHELL: Your Honor, I take the pontida that the defendant 
is not obligated to put on any testimony at all, and the rule cannot apply to 
the defendant who has failed to put on testimony. 

THE COURT: He is not obligated to, but he has the privilege af 
putting it in if he wants to, and if the witness is available to him and he 
doesn't put him on, how can he complain about it? 

MR. CAPUTY: It is the position of the Government that these two 
witnesses knew nothing as to the substantive questions of the indictment, 
and they could not offer anything on it. It is Mr. Mitchell who has created 
this whole thing, and he is coming up with a conclusion that the Government 


104 


should have put them on because they might offer something, but I say 
they cannot offer anything as to the counts, the substantive counts, and 
that is why they weren't listed as witnesses. 

THE COURT: Is there anything else? 

MR. MITCHELL: No, sir. 

* * am * * * * * * 
328 MR. MITCHELL: Your Honor, I have some instructions that are 
being typed up. I will at this time indicate to Your Honor what they are. 

The first instruction, if Your Honor please, deals with Count 1 of 
the indictment and I respectfully request Your Honor to instruct the jury 
that the defendants are charged jointly in Count 1 and that, therefore, the 
Government must prove to the satisfaction of the jury beyond a reasonable 
doubt that the defendantsacted jointly, that is, in concert and together in 
the operation of the particular lottery set forth in the indictment; 

And that, before they may convict any of the defendants they must 

329 find that each acted jointly and in concert with any one or the 
others of those named in the indictment. 
* * * *§ *£* €©§ &€* & * 

THE COURT: Iam not going to give such an instruction. It is 
the opinion of the Court, actually they are charged individually. They can 
find one of them guilty, two, three, or four, or none of them. 

MR. MITCHELL: Does Your Honor feel the jury doesn't have to 
find they acted jointly and in concert with each other? 

THE COURT: I don't think they have to. I could be wrong, but 
I don‘t think so. 

MR. MITCHELL: With respect to Count 2 of the indictment, I 
think Iam obliged -- it seems foolish to me and, again, the Court of 
Appeals doesn't seem to know what it is doing -- but the Court of Appeals 
has said that motions which have been made and objections which have 
been made during the course of the trial are to be renewed at the close of 
the case. 
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In order to satisfy that formality I again wish to make that motion. 
In making that motion I want to call one additional thing to the 


330 Court's attention. 
* * * * *£* * * * * 

331 THE COURT: I think you have to take all of the evidence together 
and I think there is plenty to go to the jury on Phillip Fludd. Of course, 
as to Phillip Fludd, if they believe Phillip Fludd, they could find him not 
guilty. It is a question of whether they believe him. There is question of 
whether they believe him and there is certainly enough evidence, if 
the jury believes all the evidence, of the Government, to find beyond a 
reasonable doubt that he was doing all these things. 


In any event, I will deny your motion. 
* * * * * * *x * * 
OPENING ARGUMENT ON 
BEHALF OF THE GOVERNMENT 


* * * *£* &€* *€* * & * 


340 To enable you to determine whether or not the defendants have 
committed these violations under the first count of the indictment, the law 
is, as His Honor, himself, will tell you, that from the pieces of numbers 
slips or writings, it is prima facie evidence of the violation as to Count 1. 

341 As to the other counts charged individually against the defendants, 
of the possession of numbers slips, His Honor will tell you what the law 
is as to that and what presumption you can take on whether possession is 
not a violation of the particular section. | 


* * + * * * * * * 


350 INSTRUCTIONS TO THE JURY 
THE COURT: Ladies and gentlemen of the jury, this case has now 
reached that stage where it becomes my duty to charge you on the law of 
the case, which charge you are required to follow in exercising your duty 
to pass on the facts of the case. | 
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Before going into the principles of law which must guide you in 
your deliberations I want to discuss very briefly the participants in this 
trial and the functions which each of us has in this case. 

Let us first consider counsel for the government and counsel for 
the defendant. The government's attorney made an opening statement as to 
what the government expected to prove, and the defendants’ attorney waived 
opening statement and did not make one. The statement of the government 
as to what they expected to prove or what he expected to prove, does not con- 
stitute evidence in this case. The fact that the defendants’ counsel chose 
not to make an opening statement means nothing whatever, and no inference 
is to be drawn therefrom in any way, shape, or form. 

At the close of the case counsel for the government and counsel 
for the defendant made what we refer to as summations to the jury. 
They, of course, did not undertake to discuss all of the evidence in the 
case, but they did discuss the evidence that constituted their recollection 
of that part of the evidence which they thought you should give special 
consideration to. 

351 If your recollection disagrees with their recollection your recol- 


lection is controlling, as you are the sole judges of the issues of fact. 


During the course of the trial there were occasions when there 
were colloquies between counsel and between counsel and the Court in con- 
nection with what may have been alleged statements of fact. Quite 
obviously these statements do not constitute evidence. 

Now, we come to the function of the Court. It is my duty to 
conduct the trial of this case in an orderly and efficient manner, to rule 
upon questions of law during the course of the trial, and, finally to charge 
you with respect to the law which will control you in your deter mination 
of the issues of fact which you have to decide. 

You are not to draw any inference nor are you to be influenced 
with respect to the guilt or innocence of the defendant by any ruling of this 
Court during the course of the trial. The Court made rulings of law and 
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thereby disposed of the questions that were presented, either dealing 
with the admissibility or inadmissibility of evidence, si the, questions 
that arose during the course of the trial. | 

There is nothing the Court has said during the course of the trial 
or that will be said during this charge which should carry with it any 

352 suggestions as to how this Court feels this case should be decided, 
because as I shall point out to you ina moment, you are the sole judges af 
the issues of fact in this case, and for me to suggest how you should decide 
the case would constitute an assumption of your prerogative in this case. 

You are the sole judges of the issues of fact which you must decide 
in this case. You must base your judgment upon the evidence which you 
have heard from the witness stand and the exhibits which have been received 
in evidence, any stipulations which have been made by counsel during 
the course of the trial, and the inferences which are reasonably deducible 
from that evidence, that is, the testimony, the exhibits, and stipulations. 

Irepeat: You are the sole judges of the issues of fact. That is 
your sole responsibility and no one can share it with you. 

The defendants have been indicted on various charges, which I - 
shall read to you a little later on, but I wish to say and| emphasize at this 
point the fact of this indictment raises no inference of guilt. The indict- 
ment is the method whereby the defendant is brought to trial and by which 
he is informed of the charges made against him. It is not evidence in the 
case. | 

Every defendant in a criminal case is presumed to be innocent and 
this presumption of innocence attaches toa.defendant throughout the trial. 

353 The burden is on the government to prove the defendant guilty 
beyond a reasonable doubt. If the government fails to sustain this burden, 
then you must find the defendants not guilty. | 

You may well ask what is meant by the phrase "reasonable doubt. " 
It does not mean any doubt whatsoever. Proaf beyond a reasonable doubt 


is proof to a moral certainty and not necessarily proof ito a mathematical 
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certainty. A reasonable doubt is one which is reasonable in view of 
all the evidence. 


Therefore, if, after an impartial comparison and consideration 


of all the evidence, you can candidly say you are not satisfied with the 
guilt of any one of the defendants, you have a reasonable doubt as to that 
defendant. ; 

But, if after such impartial comparison and consideration of all 


the evidence, and giving due consideration to the presumption of 

innocence which attaches to a defendant, you.can truthfully say that you 
have an abiding conviction of any one of the defendant's guilt, such as 

you would be willing to act upon in the more weighty and important matters 
relating to your personal affairs, then you have no reasonable doubt as 

to that defendant's guilt. 

The term “reasonable doubt" means a doubt for which a good 
reason can be given in the light of all the evidence. It means a doubt 
which is substantial and not merely shadowy. It does not mean a doubt 

354 which is merely capricious or speculative. 

In determining whether the government has established the charges 
against the defendants beyond a reasonable doubt, you will consider and 
weigh the testimony of all the witnesses who have testified before you and 
all the circumstances concerning which testimony has been introduced. 

You are the|sole judges of the credibility of witnesses. In other 
words, you, and you alone, are to determine whether to believe any 
witness and the extent to which any witness should be credited. In case 
there is any conflict in the testimony, it is your function to resolve the 
conflict and determine where the truth lies. 

In reaching a conclusion as to the credibility of any witness and 
in weighing the testimony of any witness, you may consider any matter 
that may have a bearing on the subject. 

For instance, you may consider the demeanor and behavior of the 
witness on the witness stand, the witness’ manner of testifying, whether 
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the witness impresses you as a truth-telling individual, whether the 
witness impresses you as having an accurate memory and recollection, 
whether the witness has any motive for not telling the truth, whether 
the witness has full opportunity to observe the matters concerning which 
the witness has testified, and whether the witness has any interest in 
the outcome of this case. | 
355 If you find that any witness has wilfully testified falsely as to 
any material fact concerning which the witness could not, have reasonably 
been mistaken, then you are at liberty, if you deem it wise to do so, to 
disregard the entire testimony of such witness or any part of the testi- 
mony of such witness. | 
In this case there has been evidence with respect to the criminal 
record of one defendant, Phillip Fludd. I should tell you that was admitted 
in evidence solely for your consideration in passing on the credibility of 
the witness Phillip Fludd. It was not received as having any bearing upon 
whether Phillip Fludd or any defendant in this case is guilty of the 
charges now made against them. The only reason for receiving it and 
the only reason it could be received was because it might have some 
bearing on the credibility of Phillip Fludd as a witness. | 


a ~ The defendants . James R Carter, Joe S. Fludd, and James M. 
Hicks, none of them testified and the Court instructs you that no infer- 
ence of guilt arises against a defendant because of his failure to testify 
as a witness in his own behalf. 
As to the specific charges here, in Count One all four of the 
defendants are charged as follows: | 
356 "That continuously during the period from about September 
2, 1958, to about September 26, 1958, within the District of 
Columbia, " -- they and each of the four named defendants -- 
were concerned aS owners, agents, and clerks, and in other 
ways, in managing, carrying on and promoting ajlottery known 


as the numbers game." 
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That is an indictment under Title 22-1501 of our Code, which 
provides in part as follows: 

If any person shall, within the District, keep, set up, 

or promote, or be concerned as owner, agent, or clerk, or in 

any other manner, in managing, carrying on, promoting, or 

advertising, directly or indirectly, any policy lottery, policy 
shop, or any lottery,. . .™ 
shall be punished by the penalty provided by the statute. 

In other words, the statute punishes the owner, the operator, or 
the manager of any'lottery, as well as any employee of his who assists 
him. in operating the lottery. 

In the eyes of the law, a lottery is an awarding of a prize by chance. 
The exact method adopted for the application of chance to the distribution 
of prizes is immaterial. In the eyes of the law the so-called numbers 
game is a lottery. Consequently, any person who is the owner, the 
operator, or the manager of a lottery, as well as any person who works 
for him as an employee or agent, or in any other manner in connection 
with the operation of a lottery, is guilty af the offense under the statute. 

357 In order to convict on this charge, the law does not require actual 
proof that the defendant was operating or participating in the operation of- 
a lottery. The law provides as follows: 
"The possession of any copy or record of any such chance, 
right, or interest, or of any such ticket, certificate, bill, 

token, or other device shall be prima facie evidence that the 

possessor of such copy or record did at the time andplace of 

such possession keep, set up or promote or was at such time 

and place concerned as owner, agent, or clerk, or otherwise 

in managing, carrying on, promoting or advertising a policy 

lottery, policy shop, or lottery. " 

In other words, if it is shown that a defendant has numbers slips or 


‘other records, relating to a lottery in his possession, that constitutes 
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evidence that he participated in operating the lottery, unless there is proof 
to the contrary. ! 
Consequently, the jury has a right to find a verdi¢t of guilty on 
a charge of operating the lottery from the fact that a person is found in 
possession of numbers slips or any other records of the lottery, unless 
the contrary is shown. | 
Count Two of the indictment relates only to two of the defendants, 
James R. Carter and Phillip Fludd. It charges: ! 
358 "Continuously during the period from about September 2, 
1958, to about September 26, 1958, within the District of 
Columbia, James R: Carter and Phillip Fludd did knowingly, 
as lessess, agents, operators and occupants, maintain, aid 
and permit the maintajning of a gambling premises located at 
2023 Benning Road, Northeast." | 
That is an indictment laid under Section 22- 1505(b) of the District 
of Columbia Code, which provides: 
"It shall be unlawful for any person in the District of 
Columbia, knowingly, as owner, lessee, agent, employee, 
operator, occupant, or otherwise, to maintain, or aid, or 
permit the maintaining of any gambling premises. " 
Under the statute, if a person knowingly, as owner-co-owner, 
lessee, agent, employee, operator, or occupant of any real property, 


permits such property to be maintained as a gambling premises, he is 


guilty of a violation of the statute. | 
By gambling premises is meant a place in which gambling activities 
are regularly conducted. ! 
Counts Three, Four, Six, and Seven each relate to a particular 
defendant, and each charges a particular defendant with a violation of 
D. C. Code, Title 22-1502. | 
359 In Count Three it charges: | 


"On or about September 26, 1958, within the District of 
| 
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Columbia, James R. Carter knowingly had in his possession 

and under his control notations, records, receipts, tickets, 

certificates, bills, slips, tokens, paper and writings, current 

and not currént, used and to be used in violation of Title 22, 

District of Columbia Code, Sections 1501 and 1508. "* 

Count Four brings the same charge against Joe S. Fludd; Count 
Six brings the same charge against James M. Hicks; and Count Seven 
brings the same charge against Phillip Fludd. 

The section of the Code here involved is Title 15, Section 1502, 
which provides in part as follows: 

f any person shall, within the District of Columbia, 
knowingly have in his possession or under his control, any 
record, notation, receipt, ticket, certificate, bill, slip, token, 
paper, or writing, current or not current, used or to be used 
in violating the provisions of Sections 22-1501, 22-1504, or 
22-1508. . ." 

shall be punished as the statute provides. 
In other words, the statute punishes anyone who has in his 
possession slips, known popularly as numbers slips, or any other 
360 papers, or writings, or record, used in violating the provisions 
of the law relating to lotteries, and the so-called numbers lottery. 


In order to be convicted under this statute the person must know 


the nature of the papers if his possession. Knowledge, however, cannot 
be proven directly, ‘since there is no way of fathoming the operations of 
the human mind. ‘Knowledge can be inferred from circumstances, from 
things said, from things done, as well as from the act itself. 

On this point, the statute contains an additional provision which 
reads as follows: 

"For the purpose of this section, possession of any 

record, notation, receipt, ticket, certificate, bill, slip, 

token, paper, or writing shall be presjimed to be knowing 

possession thereof. " 
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In other words, if a person is found to possess any sueh paper 
or writing it will be presumed that he knows the nature of this paper or 
writing, unless the contrary is shown. It is immaterial whether the slips 
are current or not.. That is, it makes no difference whether they repre- 
sent bets that are being made that day or bets that had been made on 
some prior occasion. To use a colloquial expression, it makes no dif- 
ference whether they are live slips or dead slips. In either event it is 
a crimeto possess them with knowledge as to what they are. 

361 Your verdict must be the considered judgment of each juror. In 
order to return a verdict it is necessary that each juror agree thereto. 
Your verdict must be unanimous. It is your duty as yurors te consult with 
one another and deliberate with a view to reaching an agreement, if you 
can do so without violence to individual judgment. Each of you must de- 
cide the case for yourselves, but do so only after a consideration of the 
evidence with your fellow jurors. 

In the course of your deliberations do not hesitate to change an 
opinion when convinced it is erroneous; but do not surrentier your honest 
convictions as to the weight or effect of the evidence solely because of 
the opinion of other jurors or for the mere purpose of cencning a verdict. 

Do counsel have anything to suggest ? 

MR. MITCHELL: Yes, Your Honor. | 

(Thereupon, counsel approached the bench and conferred with 


the Court as follows:) 

MR. MITCHELL: I respectfully object to the charge, if Your 
Honor please, because I believe that the manner in which Your Honor 
has charged with respect to the prima facie evidence rule has caused a 
Shifting of the burden of proof; and, therefore, has been tantamount, I 


would say, to a direction of guilt, insofar as the jury is concerned. 
* * * * * * * * * 


362 Next, if Your Honor please, with respect to your charge on the 
counts for possession. I respectfully move that the jury should be 
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instructed at this time, in view of what you said to them, if they find 
the defendant or any of the defendants guilty of possession, and there is 
satisfactory evidence with respect to possession, they may not find them 
guilty of Count One: Otherwise, we get into the very thing I anticipated, 
and that is that the individuals may be found guilty of two offenses, 1501 
and 1502, on the same exact evidence. That, I urge, is in violation of 
Spies versus the United States and Obrien, and I think I mentioned the 
Cartier case. 

The next objection, if Your Honor please, is, I think in explaining 
the matter of numbers slips, the jury may at this time be left with the 
impression the mere fact a piece of paper has numbers on it would 


constitute a numbers slip. The testimony of Lieutenant Foran, you will 


recall, qualified it to say it wasn*t a number slip unless it had entered 

the stream of the lottery. As he said, unless it has at sometime entitled 

the purchaser to a chance in the lottery. HI Your Honor now should write 

numbers on a piece of paper, and they had not entered the numbers stream, 

they cannot be numbers slips. Iam fearful at this time the jury may be of 
363 that impression. 

THE COURT: I think I have clearly instructed the jury and I will 
not change it. 


*x* * * * * © €© & * 


365 THE COURT: Ladies and gentlemen of the jury, I have your note, 
which reads: ‘Who were or are the owners or leasors of 2023 Benning 
Road, N. E.* 

There has been no evidence in the case as to either ownership of 
the premises or as to who actually lives there. 

You will recall there was introduced evidence showing that Carter 
had an occupancy permit for the premises. 

Is it in connection with -- who is the foreman of the jury? 

JUROR YARBOROUGH: Iam. 

THE COURT: Is it in connection with Count One, Count Two, or 


both that you ask that? 
366 JUROR YARBOROUGH: Count One, and possibly Count Two, but 
definitely Count One. | 
THE COURT: Count One charges each of these sea with being 
concerned as "owners, agents, and clerks." Of course, there is no 


evidence any of them is an owner so it is a question, then, whether or not 
they were agents or clerks. | 

"In managing, carrying on and promoting a lottery known as the 
numbers game. *' 

Count Two charges Carter and Phillip Fludd "did knowingly, as 
lessees, agents, operators and occupants, maintain, aid and permit the 
maintaining of a gambling premises located at 2023 Benning Road, North- 
east." | 

There is no evidence as to “lessees. "* You must consider whether 
either or both is an agent, operator, or occupant, and in) that capacity 
maintained and permitted the maintaining of a aa premises at 2023 
Benning Road, Northeast. 

Does that clear the matter up for you? 


JUROR YARBOROUGH: Yes, sir. 


November 12, 1959 
* oa | 


THE COURT: Gentlemen, the jury has asked the question: "Has 


it been established that Phillip Fludd is a lessee of 2023 Benning Road, 

The answer to that is it has not been. There has not been any 
evidence produced in this case that Phillip Fludd is a lessee. That un- 
doubtedly relates to Count Two of the Indictment. | 

371 I shall re-read my charge on Count Two to the jury. 
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MR. MITCHELL: I will object to that. 

THE COURT: Why? 

MR. MITCHELL: Because that happened twice: Your Honor 
read it the first time and you read it the second time. To read it again 
would be placing too much attention on the government's side of the case. 
I think all the question calls for is just the answer. 

THE COURT: Perhaps you are right. 

MR. McLAUGHLIN: Isn't it a question of fact for the jury, so far 
as the evidence is concerned? 

THE COURT: It is, but it is true they had another question. The 
Court very carefully read that charge again. I will ask them if they 
wish any further charges read. If they do I will, and if they don't, I won't. 

"Also, by testimony, what was taken off of the person of Phillip 
Fludd, besides money. ” 

It is the Court's recollection of the testimony nothing was taken 
off of the person of Phillip Fludd except Exhibit 6, which is some $700 
in money. Isn't that correct? 

MR. MITCHELL: Yes, Your Honor. There were the pawn tickets 
but they were not in evidence. 

THE COURT: In addition, Exhibit 7 was taken from -- or it was 

372 alleged to have been taken from the pocket of a brown coat which 

was hanging on a chair and which coat was admitted to be owned by Phillip 
Fludd, but which he denied owning what was inthe coat. 

MR. MITCHELL: Yes. Therefore, the answer to the question 
whether anything was taken from his person, I think that is all. 

THE COURT: I will not mention the coat. 

MR. MITCHELL: It says specifically "off the person." 

THE COURT: It does, and person is underlined. 

MR MITCHELL: Yes, sir. 

THE COURT: All right. Bring the jury in. 


(Thereupon, the jury was brought into the court room. ) 
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THE COURT: Ladies and gentlemen of the jury, I have your 
questions here. Question one: ‘Has it been established that Phillip 
Fludd is a lessee of 2023 Benning Road, N. E. " | 

The answer to that is that there has been no evidence adduced 
in this trial that Phillip Fludd is a lessee. i 

The second question:. "Also, by testimony, what was taken off 
of the person of Phillip Fludd besides money. " : 

The word "person" is underlined and I suppose it means exactly 

373 what it says. 

The only testimony as to something taken from the actual person 
of Phillip Fludd was that Exhibit 6, which is something in excess of $700 
in cash, was taken from Phillip Fludd. From his person. 

The jury was instructed on Wednesday. There has been a holiday 
intervening. I would like to ask the jury at this time if there is any por- 
tion of the Court's instructions any member of the jury would like to have 


repeated. Mr. Foreman, do you think there is? | 

(There was a pause while the foreman consulted with the other jurors. ) 

THE FOREMAN: Yes. We would like Section 1501 and Section 1502 
of the Code; 22, I believe. | 

THE COURT: 1501 and 1502? 

THE FOREMAN: Yes. 

MR. MITCHELL: May we approach the bench? 

THE COURT: You may. 

(Thereupon, counsel approached the bench and contented with the 
Court as follows:) | 

MR. MITCHELL: Your Honor knows -- well, personally I object 
to any reading over again of 1501 and 1502. 

THE COURT: Since the jury requested it, Iam going to read it. 
The objection will be noted. | 
MR. MITCHELL: May I call attention to the fact at the time the 


note was sent in no mention was made of the reading of the Code? 
| 
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THE COURT: The note will show that and I will make this note 
a part of the record. 

Mk. MITCHELL: The matter of instructions on 1501 and 1502 
are outside the scope or phase of the questions propounded to the Court 
by the jury. I object to it. 

THE COURT: In view of the circumstances I will read them. 

(Counsel returned to the trial tables and the following occurred:) 

THE COURT: Ladies and gentlemen of the jury, Title 22, Sec- 
tion 1501 provides in part as follows: 

‘If any person shall, within the District, keep, set up, 

or promote, or be concerned as owner, agent, or clerk, or 

in any other manner, in managing, carrying on, promoting, or 

advertising, directly or indirectly, any policy lottery, policy 

shop, or anylottery. . ." 
they shall be punished by the penalty provided by the statute. 
In other words, the statute punishes the owner, the operator, 


or the manager of any lottery, as well as any employee of his who 


assists him in operating the lottery. 

In the eyes of the law, a lottery is an awarding of a prize by 

chance. The exact method adopted for the application of chance to the 

375 distribution of prizes is immaterial. In the eyes of the law the 
so-called numbers game is a lottery. Consequently, any person who is 
the owner, the operator, or the manager of a lottery, as well as any 
person who works for him as an employee or agent, or in any other 
manner in connection with the operation of a lottery, is guilty of the 
affense under the statute. 

In order to convict on this charge, the law does not require actual 
proof that the defeniant was operating or participating in the operation of 
a lottery. The law provides as follows: 

"The possession of any copy or record of any such 

chance, right, or interest, or of any such ticket, certificate, 

bill, token or other device shall be prima facie evidence that the 
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possessor of such copy or record did at the time and place af 
such possession keep, set up or promote or was at such time 
and place concerned as owner, agent, or clerk, or otherwise 
in managing, carrying on, promoting or advertising a policy 
lottery, policy shop, or lottery." | 
In other words, if it is shown that a defendant has embers slips 
or other records, relating to a lottery in his possession, that constitutes 
evidence that he participated in operating the lottery, unless there is proof 
to the contrary. | 
376 Consequently, the jury has a right to find a verdict of guilty on a 
charge of operating the lottery from the fact that a person is found in pos- 
Session of numbers slips or any other records of the lottery, unless the 
contrary is shown. 
Title 15, Section 1502: | 
"If any person shall, within the District of Columbia, 
knowingly have in his possession or under his control, any 
record, notation, receipt, ticket, certificate, bill, slip, token, 
paper, or writing, current or not current, used or to be used 
in violating the provisions of Section 22-1501, 22-1504, or 22- 
1508..." | 
shall be punished as the statute provides. ! 
In other words, the statute punishes anyone who has in his possession 
Slips, known popularly as numbers slips, or any other papers, or writings, 
or record, uSed in violating the provisions of the law relating to lotteries, 


| 
and the so-called numbers lottery. 


In order to be convicted under this statute the person must know the 
I 


nature of the papers in his possession. Knowledge, however, cannot be 
proven directly, since there is no way of fathoming the operations of the 
human mind. Knowledge can be inferred from circumstances, from things 
said, from things done, as well as from the act itself. ! 

On this point, the statute contains an additional provision which reads 


as follows: | 
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*For the purpose of this section, possession of any record, 
notation, receipt, ticket, certificate, bill, slip, token, paper, 
or writing shall be presumed to be knowing possession thereof. 
In other words, if a person is found to possess any such paper or 
writing it will be presumed that he knows the nature of this paper or 
writing, unless the contrary is shown. It is immaterial whether the slips 


are current or not. That is, it makes no difference whether they represent 
bets that are being made that day or bets that had been made on some prior 
occasion. To use a colloquial expression, it makes no difference whether 
they are live slips or dead slips. In either event it is a crime to possess 
them with knowledge as to what they are. 

Is there anything further ? 

MR. MITCHELL: Just one thing. 

THE COURT: All right. 

(Thereupon, counsel approached the bench and conferred with 
the Court as follows:) 

MR. MITCHELL: In view of what has occurred and over objection 


of counsel for the defendants, I request the Court instruct the jury on 
reasonable doubt and the burden of proof. 


378 THE COURT: All right. 

(Counsel returned to the trial tables and the following occurred:) 

THE COURT: Ladies and gentlemen, it has been requested that I 
repeat the instruction as to burden of proof in a criminal case and I shall 
do so. 

Every defendant in a criminal case is presumed to be innocent and 
this presumption of innocence attaches to a defendant throughout the trial. 
The burden is on the government to prove the defendant guilty beyond a 
reasonable doubt. HE the government fails to sustain this burden, then you 
must find the defendants not guilty. 

You may well ask what is meant by the phrase “reasonable doubt. " 
It does not mean any doubt whatsoever. Proof beyond a reasonable doubt 
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is proof to a moral certainty, and not necessarily proof to a mathematical 
certainty. A reasonable doubt is one which is reasonable in view of the 
evidence. ! 

Therefore, if after an impartial comparison and cclueniecsticn of 
all the evidence, you can candidly say you are not satisfied with the guilt 
of any one of the defendants, you have a reasonable doubt ig to that defen- 
dant. 

But, if after such impartial! comparison and considkration of all the 
evidence, and giving due consideration to the presumption of innocence 
which attaches to a defendant, you can truthfully say that you have an 

379 abiding conviction of any one of the defendant's guilt, such as you 
would be willing to act upon in the more weighty and important matters 
relating to your personal affairs, then you have no reasonable doubt as to 
that defendant's guilt. | 

The term "reasonable doubt" means a doubt for which a good reason 
can be given in the light of all the evidence. It means a doubt which is sub- 

stantial and not merely shadowy. It does not mean a doubt which is merely 
Capricious or speculative. 

THE COURT: Anything else? 

MR. MITCHELL: Yes, sir. 

(Thereupon, counsel approached the bench and conferred with the 
Court as follows:) 


MR. MITCHELL: Just this one point. In giving the charge -- re- 
charge on burden, you did not state therein that the government is bound 
to prove every element of the offense. 

THE COURT: Yes. 

(Counsel returned to the trial table and the following occurred:) 

THE COURT: Of course, ladies and gentlemen of the jury, each 
element of the offense against each defendant has to be proved in order for 
you to find them guilty. 


380 If there is nothing further, you may retire again to the jury room. 
| 
| 


* * *£ *€£ & * 


385 THE DEPUTY CLERE: In the case of United States versus Phillip 
Fludd, Mr. Foreman, what say you as to the defendant Phillip Fludd on 
Count Seven? 

THE FOREMAN: Not guilty. 


* * * * *€* *€£ &* & * 


386 MR CAPUTY: The government moves to dismiss on Counts one 
and Two. 
THE COURT: Counts One and Two will be dismissed. 


*x* * *€* *& * * * * * 
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QUESTIONS PRESENTED 


In the opinion of the appellee the following questions 
are presented: 


(1) Where the Court instructed the jury in accordance 
with 22 D.C. Code § 1501 that possession of numbers lot- 
tery slips or other records is evidence that the possessor 
was then participating in operating a lottery unless the 
contrary was shown, was not the instruction correct? 


(2) Where a Government witness on cross-examination 
remarked that he had searched a codefendant who had 
pleaded guilty earlier in the case, and where the Court 
immediately instructed the jury in the strongest terms to 
disregard the mark, were not the rights of appellants fully 
protected? 


(3) Where police were in the midst of executing a 
search warrant for a numbers lottery “drop” and appel- 
lants entered the premises from a rear door, was there 
not probable cause to arrest and search appellants? 
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COUNTERSTATEMENT OF THE CASE 


In a seven-count indictment filed in the District Court 
on December 2, 1958, all three appellants together with 
one Phillip Fludd and one Yancey W. Peterson were 


(1) 


2 


charged in Count One with operating a lottery between 
September 2, 1958, and September 26, 1958, in violation 
of 22 D.C. Code §1501. Count Two charged appellant 
Carter and Phillip Fludd with maintaining gambling 
premises in violation of 22 D.C. Code $1501. Counts 
Three through Seven charged each of the persons named 
in Count One with possession of numbers slips or records 
on September 26, 1958, in violation of 22 D.C. Code 
§ 1502 On January 21, 1959, appellants pleaded guilty, 
but the guilty pleas were set aside on April 21, 1959 (J.A. 
9). Trial by jury began November 5, 1959 (J.A. 16), and 
on November 12, 1959, appellants were found guilty as 
charged (J.A. 10). By judgment and commitment filed 
January 12, 1960, appellant Carter was sentenced to terms 
of imprisonment of nine (9) to twenty-seven (27) months 
on Count One and nine (9) months each on Counts Two 
and Three, said sentences to run concurrently (J.A. 11). 
By judgment and commitment filed January 12, 1960, ap- 
pellant Fludd was sentenced to terms of imprisonment of 
nine (9) to twenty-seven (27) months on Count One and 
nine (9) months on Count Four, said sentences to run 
concurrently (J.A. 12). Appellant Hicks received a sen- 
tence identical to that of appellant Fludd (J.A. 13). 
Notices of appeal were timely filed (J.A. 14, 15). 


The Trial 


Tarver J. Thomas, Jr., a member of the Metropolitan 
Police Department’s Gambling Squad since July, 1952 
(J.A. 17), was assigned to investigate a complaint con- 
cerning alleged gambling activities at 2023 Benning Road, 
Northeast (J.A. 18). He began his investigation on 
September 2, 1958 (J.A. 18). At 2:40 p.m. that day he 
saw Yancey Peterson, whom he knew to “a numbers 


1 Phillip Fludd was acquitted by the jury on Count Seven (pos- 
session of numbers slips) and Counts One and Two against him 
were dismissed on Government motion (J. A. 122). Yancey W. 
Peterson pleaded guilty prior to trial. 


2See note 1, supra. 
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pickup man,” enter the basement of 2023 Benning Roaa, 
Northeast. Peterson’s pockets were “bulging” and he 
remained in the premises, a shoe shine parlor, about five 
minutes (J.A. 19.) When Peterson came out of the prem- 
ises, “his pockets were not bulging” (J.A. 20). At 2:50 
p-m. September 2, 1958, Officer Thomas saw appellant 
Carter come to the front door of the premises under 
surveillance and a few minutes later Phillip Fludd came 
out of the basement and stood on the front step (J.A. 18). 

The following day, September 3, 1958, at 2:30 p.m., 
Officer Thomas saw Peterson enter the same basement. 
Other persons also were observed to enter the basement, 
remain a few minutes and then leave. At approximately 
2:55 p.m. Phillip Fludd entered the basement. His pants 
pocket had a “noticeable bulge.” (J.A. 20.) 

At 2:30 p.m., September 16, 1958, Officer Thomas was 
watching 2023 Benning Road, Northeast, and saw appel- 
lant Carter standing in the doorway (J.A. 20). Other 
persons entered the premises, remained a few minutes and 
then left. Peterson was seen entering the place and near 
3 p.m. Phillip Fludd entered the premises with his “pants 
pockets bulging.” Allen Morris, known to Officer Thomas 
as “a numbers man,” also was observed that day. (J.A. 
21.) 

On September 22, 1958, at approximately 11 a.m., Pri- 
vate Jack Evans, of the Metropolitan Police Department’s 
Gambling Squad, entered the shoe shine shop in the base 
of 2023 Benning Road, Northeast. He walked through 
an open door to a rear room where Phillip Fludd was 
seated at a desk or table. There were “several unused 
numbers books” on the table. (J.A. 24.) Evans described 
the items on the table (J.A. 25): 


“There were several pads, approximately three 
inches by five inches or two and a half inches by five 
inches. Each pad had the usual characteristic of a 
numbers slip with the designation for code and the 
main body for writing the substance of a bet. These 
books were on the table, four unused. Also on the 
table were several slips having what appeared to be 
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number bets, a combination of numbers, a combination 
of three digits and a certain amount of money fol- 
lowing it. 
“Also on the table were other miscellaneous papers. 
“As I stood there in the door I saw Mr. Fludd writ- 
ing on a slip. He wrote several combinations of 
numbers, approximately eight, two of which I remem- 
ber as 206-25 and 641-40. This appeared to me to be 
@ number —” 
Evans asked Phillip Fludd if he (Evans) could place a 
bet. Filudd said, “‘Man, we’ve never seen you before. 
You got to go some place else.’” (J.A. 25.) 

Evans remained in the shoe shine shop another twenty 
minutes, during which time he heard several other men 
approach Phillip Fludd “to make numbers bets” (J.A. 25). 

Several hours later, at 2:30 p.m., Officer Thomas saw 
people enter the basement, remain a few minutes and then 
leave. Peterson and Morris were observed entering the 
prmises with “bulging” pockets, remain inside a few min- 
utes and then depart. (J.A. 21.) When Morris left he 
did not have the bulge (J.A. 22). About 2:50 p.m., Phillip 
Fludd came out of the basement and stood in the doorway 
(J.A. 21). 

The next day, September 23, 1958, between 2:30 or 2:40 
p-m. and 3 p.m., Officer Thomas observed people entering 
the basement, remain a short time and then leave. Morris 
and Phillip Fludd entered the premises about 3 p.m., the 
latter with his “pants pockets bulging.” Peterson also 
was observed entering the basement, where he remained 
a few minutes and then returned to his car and drove 
away. (J.A. 22.) 

The following day, September 24, 1958, at approximate- 
ly 2:30 pm., Officer Thomas observed Peterson and 
Morris enter the premises being watched. They had “a 
bulge in their pockets.” Five minutes later they left the 
basement and “the bulge wasn’t there.” At 3 p.m. Phillip 
Fludd entered the basement with his “pants pockets bulg- 
ing.” (J.A. 22.) 

Based on the same information subsequently testified to 
at trial, Officers Thomas and Evans obtained a United 
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States Commissioner’s search warrant for the basement 
of 2023 Benning Road, Northeast, and arrest warrants for 
Phillip Fludd, Peterson and Morris (J.A. 2-7, 22). The 
warrants were executed about 2:30 p.m., September 26, 
1958 (J.A. 50), with the raiding party entering the rear 
of 2023 Benning Road, Northeast (J.A. 27). 

Lieutenant William G. Foran, of the Metropolitan Police 
Department’s Gambling Squad, led the raid. As he ap- 
proached the rear door he yelled, “‘Police. We have a 
Search warrant for gambling violations.” Then the 
police officers walked through the doorway. (J.A. 27, 50.) 
Appellant Carter was standing at a desk just inside the 
door leading to a middle room. Foran went through the 
basement to the front, where the shoe shine shop was 
located. He instructed Officers Pyle and Carter, who had 
entered the business part of the basement, not to bother 
anyone coming in or out. (J.A. 51.) Then Foran re- 
turned to the rear and closed the door leading to the shoe 
shine shop. He instructed the other officers in the rear 
room that the door was to remain closed. (J.A, 52.)3 

Sergeant Robert G. Kissner, of the Metropolitan Police 
Department’s Gambling Squad, executed the search war- 
rant (J.A. 3, 28) and arrested appellant Carter.*| From 
Carter’s person police seized $20.50 in cash (J.A. 29, 81),5 
a blue notebook containing numbers bets (J.A. 29, 58, 59, 
61), several numbers “cut cards” (J.A. 30, 61, 62) and 
five slips of paper, three of which contained numbers bets 
and one which contained a horse race bet (J.A. 30, 61, 


Foran instructed the officers in the business part of the prem- 
ises not to bother anyone unless he came to the door leading to 
emises (J.A. 52). At one time there were 18 

persons under arrest in the rear room (J.A. 47). 
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62). From the desk near which Carter was standing 
when the raid occurred, police recovered a number of coin 
envelopes bearing the writers’ codes and amounts of 
money, a small writing tablet containing many numbers 
bets recorded in duplicate and several pieces of paper 
bearing numbers bets (J.A. 31, 61, 64).7 

Detective Ward C. Foulkes, of the Metropolitan Police 
Department’s Gambling Squad, arrested appellant Hicks 
and assisted in the arrest of Phillip Fludd (J.A. 35). 
Hicks was arrested at 2:40 p.m. when he entered the rear 
room from the alley through the rear door (J.A. 43). 
From the left stocking of Hicks police recovered $23.00 in 
cash (J.A. 37, 38, 81)® and a large quantity of numbers 
slips bearing numbers bets (J.A. 38, 61, 65).2 When 
Phillip Fludd was searched, police seized from his person 
$739 in cash (J.A. 39, 91).1° A brown suit coat was found 
on a chair in the middle room of the premises (J.A. 40) 
and after Phillip Fludd was arrested he said he owned 
the coat (J.A. 40, 43)." In a pocket of the coat, police 
discovered an envelope bearing numbers writers’ codes 
and amounts of money, a quantity of numbers “run-down” 
tapes with codes on them, two numbers “hit” slips, a sheet 
of paper with five numbers bets recorded on it and an 
adding machine “ribbon” which bore a long list of names 
or codes and amounts of money indicating it was a record 
used in a numbers operation (J.A. 39-40, 42, 61, 65-66, 
69-70).? 


6 Government’s Exhibit No. Two. 
7 Government’s Exhibit No. Three. 
8 Government’s Exhibit No. Four. 
* Government’s Exhibit No. Five. 
10 Government’s Exhibit No. Six. 


11 Although Phillip Fludd admitted ownership of the suit coat, 
7s said it had been in the premises for several days or a week 
(J.A. 99). 


12 Government’s Exhibit No. Seven. 


7 


Joe S. Fludd was arrested when he entered the rear 
room through the rear door (J.A. 52). A total of $140.41 
was found in his pockets (J.A. 52-53, 81).% Also seized 
from Joe S. Fludd were an address book which had re- 
corded on it three numbers bets, a collection list bearing 
codes and amounts of money and three “cut cards” (J.A. 
53, 61, 67, 71-72).™ 

Discovered under cardboard boxes and trash in the rear 
room (J.A. 53-54) were a large quantity of numbers slips, 
most of which bore the date of September 26 (J.A. 53-54, 
61, 69-72).*5 Some of the codes found in the envelope 
which came from the brown coat pocket matched code 
designations on the numbers slips uncovered in the trash 
(J.A. 69-71). Certain of the codes found on the collection 
list seized from Joe S. Fludd also matched the code desig- 
nations on some of the numbers slips found in the trash 
(J.A. 53, 71). 

Through Lieutenant Foran the Government explained 
to the jury the manner in which a numbers lottery is 
operated (J.A. 55-57, 59-60). He gave his expert opinion 
as to the numbers paraphernalia seized by the police dur- 
ing the raid, and its application to the numbers lottery.7° 

At the conclusion of the Government's case, appellants 
moved for a judgment of acquittal on Counts One and 
Two (J.A. 86) which was denied by the Court (Tr. 250). 
Appellants also attacked the legality of the execution of 
the search warrant (J.A. 95) and contended the search 
was exploratory (J.A. 96). The motion was denied (J.A. 
96) after the Court heard testimony out of the presence 
of the jury from all three appellants, Phillip Fludd and 
two other witnesses (J.A. 86-95). 


13 Government’s Exhibit No. Eight. 
14 Government’s Exhibit No. Nine. 
15 Government’s Exhibit No. Ten. 


16 Foran was unable to testify that any of the seized money 
actually had been bet in a lottery (J.A. 78) and said he had no 
“personal knowledge” that any of the numbers were played or 
had gotten into the numbers stream (Tr. 193-194, J.A. 80). 
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In this connection, appellant Joe S. Fludd said he en- 
tered the shoe shine parlor and variety shop from the 
front entrance to get a Coca Cola. Once inside, he testi- 
fied, an officer ordered him to the rear of the premises, 
where he was searched and Government’s Exhibit No. Nine 
seized. (J.A. 86-88.) Appellant Carter said he did not 
hear the officers say anything when they entered the 
premises. He was “in the front part of the shop” but 
was sent to the rear room, where he was searched and 
Government’s Exhibit No. Two was taken from him. (J.A. 
89-90.) Phillip Fludd said the brown suit coat found in 
the middle room could have been there several days or a 
week. He said he was an accountant “in a sense” and 
left the coat in the shop one day when he came by to 
check Carter’s books. (J.A. 91.) Appellant Hicks said 
he went to the shop to get a shoe shine. He was taken 
to the rear of the premises where he was searched and 
Government’s Exhibit No. Five was seized. (J.A. 91-92.) 
Edward J. Bivins testified he entered the shop between 
3:00 and 3:30 p.m. to get a Seven-Up. A policeman 
ushered him to the rear room where he was searched. He 
saw other men being searched. He said it seemed liked 
there were 30 people in the rear room. He was taken 
downtown where he was photographed and then released. 
(J.A. 93-94.) George F. Carter testified he went to the 
shop about 2:00 or 2:30 p.m. to get a shoe shine. He was 
sent to the rear room where he was searched. There were 
20 or 25 people in the rear room, he estimated. Then he 
was sent to police headquarters where he was finger- 
printed and released (J.A. 94-95.) 

The only person to testify in front of the jury for the 
defense was Phillip Fludd (J.A. 96). His testimony as to 
the brown suit coat was the same as that given on the 
motion to suppress evidence (J.A. 99). He denied writing 
numbers (J.A. 98) and said he had never seen the envelope 
bearing numbers writers’ codes taken from his coat (J.A. 
99). At the conclusion of all the evidence appellants re- 
newed their motions and objections made during trial 
(J.A. 104-105). 
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tie STATUTES INVOLVED 
Title 22 D.C. Code § 1501 provides: 


Lotteries—Promotion—Sale or possession of tick- 
ets.—If any person shall within the District keep, set 
up, or promote, or be concerned as owner, agent, or 
clerk, or in any other manner, in managing, carrying 
on, promoting, or advertising, directly or indirectly, 
any policy lottery, policy shop, or any lottery, or 
shall sell or transfer any chance, right, or interest, 
tangible or intangible, in any policy lottery, or any 
lottery or shall sell or transfer any ticket, certificate, 
bill, token, or other device, purporting or intended to 
guarantee or assure to any person or entitle him to a 
chance of drawing or obtaining a prize to be drawn 
in any lottery, or in a game or device commonly 
known as policy lottery or policy or shall, for himself 
or another person, sell or transfer, or have in his 
possession for the purpose of sale or transfer, a 
chance or ticket in or share of a ticket in any lottery 
or any such bill, certificate, token, or other device, 
he shall be fined upon conviction of each said offense 
not more than $1,000 or be imprisoned not more than 
three years, or both. The possession of any copy or 
record of any such chance, right, or interest, or of 
any such ticket, certificate bill, token, or other device 
shall be prima-facie evidence that the possessor of 
such copy or record did, at the time and place of such 
possession, keep, set up, or promote, or was at such 
time and place concerned as owner, agent, or clerk, or 
otherwise in managing, carrying on, promoting, or ad- 
vertising a policy lottery, policy shop, or lottery. 


Title 22 D.C. Code §1502 (1951 Edition, Supp. VII) 
provides: 
Possession of lottery or policy tickets. 


If any person shall, within the District of Columbia, 
knowingly have in his possession or under his control, 
any record, notation, receipt, ticket, certificate, bill, 
slip, token, paper, or writing, current or not current, 
used or to be used in violating the provisions of 
secions 22-1501, 22-1504, or 22-1508, he shall, upon 
conviction of each such offense, be fined not more 
than $1,000 or be imprisoned for not more than one 
year, or both. For the purpose of this section, pos- 
session of any record, notation, receipt, ticket, cer- 
tificate, bill, slip, token, paper, or writing shall be 
presumed to be knowing possession thereof. 
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Title 22 D.C. Code §1505 (1951 Edition, Supp. VIII) 
provides: 


Permitting gaming table or device to be set up.—(a) 
Any house, building, vessel, shed, booth, shelter, vehi- 
cle, enclosure, room, lot, or other premises in the 
District of Columbia, used or to be used in violating 
the provisions of section 22-1501 or 22-1504, shall be 
deemed “gambling premises” for the purpose of this 
section. 

(b) It shall be unlawful for any person in the Dis- 
trict of Columbia knowingly, as owner, lessee, agent, 
employee, operator, occupant, or otherwise, to main- 
tain or aid or permit the maintaining of any gambling 
premises. 

(c) All moneys, vehicles, furnishings, fixtures, 
equipment, stock (including, without limitation, fur- 
nishings and fixtures adaptable to nongambling uses, 
and equipment and stock for printing, recording, com- 
puting, transporting, safekeeping, or communication), 
or other things of value used or to be used— 


(1) in carrying on or conducting any lottery, 
or the game or device commonly known as a policy 
lottery or policy, contrary to the provisions of section 
22-1501; 

(2) in setting up or keeping any gaming table, 
bank, or device contrary to the provisions of section 
22-1504; or 

(3) in maintaining any gambling premises, 
shall be subject to seizure by any member of the 
Metropolitan Police force or the United States Park 
Police, or the United States marshal, or any deputy 
marshal, for the District of Columbia, and shall, un- 
less good cause is shown to the contrary by the owner, 
be forfeited to the District of Columbia by order of 
any court having jurisdiction unless good cause is 
shown to the contrary by the owner, for disposition 
by public auction or as otherwise provided by law. 
Bona fide liens against property so forfeited shall, 
on good cause shown by the lienor, be transferred 
from the property to the proceeds of the sale of the 
property. Forfeit moneys and other proceeds real- 
ized from the enforcement of this section shall be 
deposited in the Treasury of the United States to 
the eredit of the District of Columbia. 

(d) Whoever violates this section shall be impris- 
oned not more than one year of fined not more than 
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$1,000, or both, unless the violation occurs after he 
has been convicted of a violation of this section, in 
which case he may be imprisoned for not more than 
five years, or fined not more than $2,000, or both. 


SUMMARY OF ARGUMENT 


I 


The Court properly instructed the jury on the effect and 
meaning of that part of 22 D.C. Code § 1501 making pos- 
session of numbers lottery slips or records prima facie 
evidence that the possessor was then engaged in the oper- 
ation of lottery. Once the Government proved that ap- 
pellants possessed such paraphernalia, the presumption 
went into effect and appellants then had the duty to ex- 
plain or justify their possession of the contraband. Fur- 
thermore, the Court clearly instructed the jury on the 
Government’s burden of proving guilt beyond a reasonable 
doubt and the presumption of innocence borne by the 
accused. 


II 


The remark by a Government witness, while under 
cross-examination by appellants’ counsel, that a codefend- 
ant had pleaded guilty earlier in the case was not preju- 
dicial to appellants because any effect it may have had 
was quickly dispelled by the Court’s immediate instruc- 
tion to the jury not to consider it in any way and to put 
it from their minds. The Supreme Court has held that 
trials proceed on the basis that jurors follow the Court’s 
instructions when those instructions are clear. If it were 
otherwise, the jury system would be meaningless. That 
this jury was able to disregard the remark is made clear 
by its acquittal of one defendant on a charge of possession 
of numbers lottery slips. 


il 


Appellants Hicks and Fludd were lawfully arrested and 
legally searched. Police were in the midst of executing 
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a search warrant for a numbers “drop” when Hicks and 
Fludd entered the premises from the rear door. This 
Court has held that under such circumstances police have 
sufficient probable cause to arrest such persons. Since the 
arrests were valid, it follows that the searches were equal- 
ly valid. 


ARGUMENT 


I 


The Court Properly Instructed The Jury On The Mean- 
ing And Effect Of That Portion of 22 D.C. Code 
§ 1501 Making Possession Of Numbers Records Prima 
Facie Evidence The Possessor Was Then Engaged 
In The Operation Of A Lottery. 


Appellants contend the Court erroneously instructed the 
jury on the force and effect of the presumption raised by 
possession of numbers or lottery slips in 22 D.C. Code 
§ 1501, thus imposing a burden on them which they were 
not required to carry (Arg. I, Br. 15). In his charge, the 
Court instructed the jury in the precise language of the 
statute, intertwining statements of explanation for the 
benefit of the jury. The particular portions of the charge 
challenged by appellants are the last two paragraphs in 
the following excerpt (J.A. 110-111): 


“In order to convict on this charge, the law does 
not require actual proof that the defendant was oper- 
ating or participating in the operation of a lottery. 
The law provides as follows: 


“The possession of any copy or record of any such 
chance, certificate, right, or interest, or of any such 
ticket, certificate, bill, token or other device shall be 
prima facie evidence that the possessor of such copy 
or record did at the time and place of such possession 
keep, set up or promote or was at such time and 
place concerned as owner, agent, or clerk, or otherwise 
m managing, carrying on, promoting or advertising 
a policy lottery, policy shop, or lottery.’ 

“In other words, if it is shown that a defendant 
has numbers slips or other records, relating to a lot- 
tery in his possession, that constitutes evidence that 
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he participated in operating the lottery, unless there 
is proof to the contrary. 

“Consequently, the jury has a right to find a ver- 
dict of guilty on a charge of operating the lottery 
from the fact that a person is found in possession of 
numbers slips or any other records of the lottery, 
unless the contrary is shown.” 

Clearly, there is nothing erroneous about these in- 
structions. 

Of course the statute places the burden of proceeding 
upon appellants, providing there is proof of possession 
of the contraband. Such a burden is neither unusual nor 
a violation of the rights of the accused. It is common- 
place in various types of criminal statutes held to be 
constitutional. The Court in the instant case tuld the jury 
that such is the law; that the presumption of operating 
a lottery does arise from proved possession of lottery 
slips or records. 

The very presumption at issue was discussed at length 
by this Court in Maynard v. United States, 94 U.S. App. 


D.C. 347, 351, 215 F.2d 336 (1954) wherein Judge Dana- 
her wrote: 


“Setting up or promoting a lottery is denounced 
by the Code as a felony. Possession of lottery or 
‘numbers’ slips is a misdemeanor. Two separate 
offenses are clearly defined. That there may be cases 
where an accused possesses numbers slips and yet 
does not ‘set up or promote’ a lottery is self-evident. 
But there are also cases where, as here, the accused 
are charged with operation of a lottery in the course 
of which each possesses lottery slips. ‘The appellants 
urge that the slips used as evidence to prove the 
‘possession’ charged in the second count may not also 
be used to ground the statutory inference permitted 
to be considered with respect to the first count. In 
the particular complained of, the Code §§ 22-1501, 
says no more than that as part of the proof of 
operation, the Government shall be entitled to an 
inference in its favor that possession of numbers 
slips shall be prima facie evidence that the possessor 
‘at the time and place of such possession’ did carry 
on a lottery. Such possession like every other ele- 
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ment in the case must be proved beyond a reasonable 
doubt. When Mallette was so shown to be a possessor 
of lottery slips in his lottery premises, as was testi- 
fied by the arresting officers, and when Maynard seek- 
ing admittance to the rendezvous at that very time 
and place was so shown to be a ‘possessor’ of num- 
bers slips, such possession on the part of each of the 
accused was to be weighed by the jury, with all the 
other relevant testimony in the case, as it considered 
the matter of guilt on the first count. Contrary to the 
argument of the appellants, the inference permitted 
by the statute falls far short of an instruction ‘that 
it had become the duty of the defendant to establish 
his innocense to obtain an acquittal.’” (Court’s em- 
phasis.) 
The Maynard case on its facts is very analogous to the 
instant case. As there, where Mallette was shown to 
possess lottery slips in his premises, so here Carter was 
shown to possess lottery slips in the rear rooms of his 
variety store-shoe shine shop. As Maynard sought ad- 
mittance to the Mallette premises and was shown to 


possess lottery slips at that very time, so appellants Fludd 
and Hicks—then and there in the possession of lottery 
slips—entered Carter’s rear rooms while the raid was in 
progress. 


This Court held in Maynard that there is a shifting of 
the burden once possession of the contraband has been 
proved by the Government. The holding was based on 
Casey v. United States, 276 U.S. 413, 418 (1928), wherein 
Mr. Justice Holmes declared: 


“The statute here talks of prima facie evidence, but 
it means only that the burden shall be upon the party 
found in possession to explain and justify it when 
accused of the crime that the statute creates. 4 Wig- 
more, Evidence § 2494. It is consistent with all the 
constitutional protections of accused men to throw on 
them the burden of proving facts peculiarly within 
their knowledge and hidden from discovery by the 
Government. 4 Wigmore, Evidence, § 2486.” (Em- 
phasis supplied.) 
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This Court in Maynard also quoted Cavness v. United 
States, 187 F.2d 719, 722 (9th Cir. 1951), cert. denied, 341 
U.S. 951, wherein the Ninth Circuit held: 


“The statute under which Appellant was indicted 
and convicted provides that ‘the absence of appro- 
priate tax-paid stamps from . .. (cocaine) shall be 
prima facie evidence of a violation of this subsection 
by the person in whose possession’ such drug is 
found. 53 Stat. 271 (1939), as amended, 26, U.S.C.A. 
§ 2553 (a). The burden of proof is thus placed upon 
an accused to show lawful possession ... The record 
does not reveal that appellant made any effort to 
meet that burden.” 


Judge Danaher noted that the cases in which convictions 
were sustained under the gambling sections of the Code 
“are so numerous that no point will be served in citing 
them.” 

In finally disposing of the issue raised in Maynard, and 
which is the issue raised herein, the Court quoted from 
Yee Hem v. United States, 268 U.S. 178, 184185 (1925): 


“Every accused person, of course, enters upon his 
trial clothed with the presumption of innocence. But 
that presumption may be overcome, not only by direct 
proof, but, in many cases, when the facts standing 
alone are not enough, by the additional weight of a 
countervailing legislative presumption. If the effect 
of the legislative act is to give to the facts from which 
the presumption is drawn an artificial value to some 
extent, it is no more than happens in respect of a 
great variety of presumptions not resting upon stat- 
ute. See Dunlop v. United States, 165 U.S. 486, 502- 
503; Wilson v. United States, 162 U.S. 613, 619. In 
the Wilson case the accused, charged with murder, 
was found, soon after the homicide, in possession of 
property that had belonged to the dead man. This 
Court upheld a charge of the trial court to the effect 
that such possession required the accused to account 
for it, to show that as far as he was concerned the 
possession was innocent and honest, and that if not 
so accounted for it became ‘the foundation for a pre- 
sumption of guilt against the defendant.’ 
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“The point that the practical effect of the statute 
creating the presumption is to compel the accused 
person to be a witness against himself may be put 
aside with slight discussion. The statute compels 
nothing. It does no more than to make possession of 
the prohibited article prima facie evidence of guilt. 
It leaves the accused entirely free to testify or not as 
he chooses. If the accused happens to be the only 
repository of the facts necessary to negative the pre- 
sumption arising from his possession, that is a mis- 
fortune which the statute under review does not cre- 
ate but which is inherent in the case. The same 
situation might present itself if there were no statu- 
tory presumption and a prima facie case of conceal- 
ment with knowledge of unlawful importation were 
made by the evidence. The necessity of an explana- 
tion by the accused would be quite as compelling in 
that case as in this; but the constraint upon him to 
give testimony would arise there, as it arises here, 
simply from the force of circumstances and not from 
any form of compulsion forbidden by the Con- 
stitution.” 


The Yee Hem decision is particularly applicable to the 
instant case because the appellants chose not to testify 
in their own defense.*7 That decision, of course, was 
theirs to make and they received every benefit of an in- 
struction that no inference was to be drawn by the jury 
from their failure to take the witness stand. 

The point is appellants chose not to explain their pos- 
session of the lottery slips and the jury had the right, as 
the Court explained, to find them guilty. It must be 
observed the Court also instructed the jury on the pre- 
sumption of innocence (J.A. 107) and the Government’s 
burden to prove the charges beyond a reasonable doubt 
(J.A. 107-108). 

Appellants failed to provide the jury with an explana- 
tion of their possession of the lottery slips, either by their 


17 One of the defendants, Phillip Fludd, testified in his own be- 
half at trial. The jury acquitted him of one count and the Govern- 
ment moved to dismiss the other charges against him. See note 1, 
supra. 
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own testimony or by other testimony or evidence. In 
Goode v. United States, 80 U.S. App. D.C. 67, 68, 149 
F.2d 377 (1945), this Court asserted: 


“. ... But without regard to this it is now too well 
established to require discussion that the statutory 
prima facie evidence rule arising out of possession of 
the prescribed drug is legal, reasonable and consti- 
tutional, and imposes on the accused the duty of ex- 


planation and justification.” (Emphasis supplied.) 


See also Frazier v. United States, 82 U.S. App. D.C. 332, 
163 F.2d 817 (1947); Bates v. United States, 95 U.S. App. 
D.C. 57, 219 F.2d 30 (1955), cert. denied, 349 U.S. 961; 
United States v. Chiarelli, 192 F.2d 528 (7th Cir, 1951), 
cert. denied, 342 U.S. 913. More recently, this Court 
passed upon the issue sub silentio in Taylor v. United 
States, 104 U.S. App. D.C. 219, 260 F.2d 737 (1958) ; Lewis 
v. United States, 105 U.S. App. D.C. 15, 263 F.2d 265 
(1958) cert. denied, 359 U.S. 959, and Saunders v. United 
States, 101 U.S. App. D.C. 98, 247 F.2d 89 (1957). 

In Saunders, a narcoties case, this Court affirmed per 
curiam, finding “no error affecting substantial rights” al- 
though the trial court in that case instructed the jury: 8 


“In other words, if it is proved that the defendant 
had possession of the drugs, and that while in his 
posseesicn there were no appropriate tax paid stamps 
or those drugs, those facts constitute prima facie 
evidence of a violation of the statute, and the jury 
may find the defendant guilty on that charge if it sees 
fit to do so without requiring any further proof.” 


This explanation was given to the jury in connection with 
26 U.S. Code § 4704(a), which makes the absence of ap- 
propriate tax-paid stamps from narcotic drugs “prima 
facie evidence of a violation of this subsection by the 
person in whose possession the same may be found.” The 
statutory language is very similar to that in 22 D.C. Code 
§ 1501. 


18 Brief and Appendix for Appellee, pp. 5, 12-18, Saunders v. 
United States, supra. 
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The instructions of the Court were in no way preju- 
dicial or unfair to appellants. Possession of the lottery 
slips as to each appellant was proved and the presumption 
came into effect. The possession required an explanation 
which was not forthcoming—not from appellants them- 
selves, not from other defense witnesses, not from cross- 
examination of the Government’s witnesses. The jury 
was instructed as to the Government’s burden of proving 
appellants guilty beyond a reasonable doubt, and in view 
of the totality of the evidence, including the presumption, 
the burden was successfully borne to the jury’s satis- 
faction.” 

Appellants raise a subsidiary point that the same evi- 
dence was used to convict appellants of separate and 
distinct charges. This Court disposed of a similar argu- 
ment in Davis et al. v. United States, —— U.S. App. D.C. 
——, —— F.2d ——, decided December 14, 1959, by stat- 
ing at p. 5 of the slip opinion: “Since there is a rational 
connection between possession and promotion, we have 
upheld convictions for promotion based upon direct evi- 
dence of possession.” See Maynard v. United States, 
supra. Furthermore, there was the totality of evidence 
of what was taking place at these particular premises 
during the period of time police were observing the oper- 
ation. Although none of this other evidence directly in- 
volved appellants, two of whom were never seen by the 
police until the raid was in progress, nevertheless, such 
evidence added circumstantially to the statutory presump- 
tion arising from the possession of lottery slips. 


1 The jury was discriminatory in its verdict. The defendant, 
Phillip Fludd, who denied possession of lottery slips from the 
witness stand, was acquitted of the possession count. 
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A Remark By A Government Witness During Cross- 
Examination That A Codefendant Had Pleaded 
Guilty Earlier In The Case Was Immediately Cured 
By The Court’s Instruction To The Jury To Disre- 
gard it. 

During cross-examination Officer James B. Mills, of the 
Metropolitan Police Department’s Gambling Squad, was 
asked whether he searched any of the persons arrested 
during the raid. He replied that he did. Thereupon the 
following occurred (J.A. 49, Tr. 86-87): 


“Q. (By Mr. Mitchell) Do you now know how many 
you searched?” 
“A. I couldn’t tell you how many of the 18 that was 
searched that day that I searched, but I remember 
one I did search: Yancey Peterson, who pled guilty 
to operating a lottery earlier in this case.” 
“Mr. MitcHEeLt: May we approach the bench?” 
“Tue Court: You may.” 
(Thereupon, counsel approached the bench and con- 
ferred with the Court as follows:) 
“Tae Court: You asked the question.” 
“Mr. Mrrcuett: My question didn’t call for that 
answer.” 
“Tue Court: I will instruct the jury on it? Do you 
want to move for a mistrial?” 
“Mr. MircHEeLL: Yes, sir.” 
“Tue Court: I deny it and I will instruct the jury.” 
(Thereupon, counsel returned to the trial tables and 
the following occurred:) 
“Tue Court: Ladies and gentlemen of the jury, the 
last answer of the Officer concerning Peterson will 
be stricken from the record and the jury is not to 
consider it in any way, shape or form. The jury is 
to put it completely from their minds. It has nothing 
whatever to do with this case. 
“Would you like anything further, Mr. Mitchell?” 
“Mr. Mircuett: No, Your Honor.” 


Appellants contend the remark by Officer Mills concerning 
Yancey Peterson’s guilty plea constituted prejudice beyond 
the curing powers or corrective abilities of the Court. 
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It is observed the Court in his instruction to the jury 
immediately after the remark emphasized that “the jury is 
not to consider it in any way, shape or form ... is to 
put it completely from their minds” and that it had 
“nothing whatever to do with this case.” 

Despite this positive instruction to the jury, appellants 
argue their rights were damaged beyond repair by the 
remark. That this does not follow is shown by the jury’s 
acquittal of Phillip Fludd on Count Seven of the indict- 
ment, indicating this jury was a discerning one not easily 
led astray. 

In Delli Paoli v. United States, 352 U.S. 232, 242 (1957), 
the Supreme Court declared: 


“It is a basic premise of our jury system that the 
court states the law to the jury and that the jury 
applies that law to the facts as the jury finds them. 

nless we proceed on the basis that the jury will 
follow the court’s instructions where these instructions 
are clear and the circumstances are such that the 
jury can reasonably be expected to follow them, the 
jury system makes little sense. Based on faith that 
the jury will endeavor to follow the court’s instruc- 
tions, our jury trial has produced one of the most 
valuable and practical mechanisms in human experi- 
ence for dispensing substantial justice.” (Emphasis 
supplied). 

Certainly the instructions concerning the remark by Officer 
Mills were clear and the jury may be presumed to have 
followed them. 

A similar statement by the Supreme Court was made in 
Opper v. United States, 348 U.S. 84, 95 (1954). The issue 
was whether two defendants should be tried together or 
separately. The trial judge admonished the jury that 
the incriminating statements made by a particular witness 
were not to be used against Opper. In ruling this deci- 
sion was within the discretion of the trial judge, Mr. 
Justice Reed states: 


“To say that the jury might have been confused 
amounts to nothing more than an unfounded specula- 
tion that the jurors disregarded clear instructions of 
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the court in arriving at their verdict. Our theory of 
trial relies upon the ability of a jury to follow in- 
structions. ere is nothing in this record to call for 
reversal because of any confusion or injustice arising 
from the joint trial. The record contains substantial 
evidence upon which the jury could find petitioner 
guilty.” Ta. at 95. (Emphasis supplied). 
The proof that the jury in the instant case followed the 
Court’s instructions, the complete and comprehensive 
charge given at the conclusion of the trial as well as the 
special instruction given when Officer Mills made the re- 
mark about Yancey Peterson, was its not guilty verdict 
on one of the counts against Phillip Fludd. 

Appellants cite Gaynor v. United States, 101 U.S. App. 
D.C. 177, 247 F.2d 583 (1957) and Payton v. United States, 
96 U.S. App. D.C. 1, 222 F.2d 794 (1955) for the propo- 
sition an accused is entitled to be tried solely on the evi- 
dence against him rather than the admission of another’s 
guilt. The Gaynor and Payton cases, however, are easily 
distinguishable from the instant case. 

In both of the cited cases a codefendant’s plea of guilty 
was accepted by the Court in the presence of jurors who 
tried the appellants. When the codefendant, Mitchell, 
pleaded guilty in Gaynor, he was asked by the Court 
whether he admitted committing the offense charged. 
Mitchell replied “of being with them, yes” and this Court 
noted that “them” included Gaynor. This Court said 
the effect of Mitchell’s statement was to permit him to 
testify against Gaynor without taking the stand. More- 
over, the evidence against Gaynor was circumstantial and, 
though sufficient to go to a jury, was nevertheless incon- 
clusive. 

The events in Payton v. United States, supra, were still 
different. There the Court not only accepted the co- 
defendant’s guilty plea in the presence of the jurors who 
tried Payton but “during the taking of evidence and again 
when instructing the jury the court called attention to her 
(codefendant’s) plea of guilty.” Jd. at 2. The evidence 
showed a “close association” between the co-defendant 
and Payton in the events leading to their arrests. This 
Court said: 
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“In this situation we think the effect of impressing 

the jury so forcibly with her plea of guilty prejudiced 

appellant’s right to be tried solely on the evidence 

pee him than on the admission of another’s guilt.” 
- at 2-3. 


The rule thus appears to be that something more than a 
mere statement of a codefendant’s guilty plea is necessary 
before the accused is prejudiced to the extent he is en- 
titled to a reversal of conviction.” 


20 Appellants cite several other cases to support their position: 

In United States v. Toner, 173 F.2d 140 (8rd Cir. 1949), a co- 
defendant pleaded nole contendere immediately prior to trial. 
After the Court charged the jury, counsel requested an instruc- 
tion that the guilty plea not be considered as evidence against 
Toner. The Court told the jury it was not evidence but added 
that “the jury can take into consideration that one of the two 
co-conspirators did plead guilty and make such use of it as they 
see fit.” 

In United States v. Hall, 178 F.2d 853 (2d Cir. 1950), a co- 
conspirator pleaded guilty and counsel asked for an instruction 
similar to that in Toner, supra. The Court, however, instructed 
the jury: “Miss Watson has already entered a plea of guilty, as 
you have been advised, to being a member of this conspiracy. 
That sets out that Mrs. Watson, the two defendants, and ‘others 
unknown to the jury’. So you may consider, you may take into 
consideration that when she entered her plea of guilty she may 
have had in mind all of the parties or the unknown conspirators. 
Take all that into consideration in arriving at your verdict.” The 
Second Circuit held that this instruction “repudiated” the request 
of defense counsel instead of complying with it. 

In Minker v. United States, 85 F.2d 425 (8rd Cir. 1936) there 
were 54 defendants of whom all but Minker pleaded guilty or 
nole contendere. All the pleas and certain testimony and sentenc- 
ing took place in the presence of the jurors during a four-day 
period prior to Minker’s trial. Moreover, the prosecutor made an 
unfair opening statement and certain evidence was erroneously 
admitted. In view of the overall prejudicial atmosphere and these 
other facts, the Third Circuit held that Minker had been denied 
a fair trial. 

In Nigro v. United States, 117 F.2d 624 (8th Cir. 1941), the 
issue was passed on as a subordinate matter after the Court had 
written at length on other questions. 

The distinguishing features in the factual situations between 
erent case and the decisions cited by appellants are self- 
eviden' 
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Although Officer Mills’ reply was on the whole respon- 
sive to counsel’s question, it is conceded the final clause 
concerning the guilty plea was a gratuitous remark which 
was not responsive. However, whether it was prejudicial 
to appellants is a totally different matter. In view of the 
Court’s immediate instruction to the jury to disregard the 
statement and the totality of the charge at the conclusion 
of the case, it is submitted that no error was committed. 
This is paricularly true if the rule enunciated in the 
Delli Paoli and Opper cases is to be observed. Moreover, 
the granting of a mistrial is discretionary with the Court, 
and under the circumstances of the instant case no clear 
abuse of that discretion is shown. 


Ii 


Appellants Hicks and Fludd Were Lawfully Arrested 
And Therefore Lawfully Searched When They En- 
tered The Premises In The Midst Of Police Execu- 
tion Of A Search Warrant. 


Appellant Hicks and Fludd attack the legality of their 
arrests and the subsequent searches of their persons, 
searches which led to the recovery of cash and numbers 
paraphernalia. They claim there was no probable cause 
for their arrests and therefore the searches were un- 
reasonable under the Fourth Amendment. 

Defining probable cause in Brinegar v. United States, 
338 U.S. 160, 175 (1949), the Supreme Court said it “exists 
where ‘the facts and circumstances with their [the off- 
cers’] knowledge and of which they had reasonably trust- 
worthy information [are] sufficient in themselves to war- 
rant a man of reasonable caution in the belief that ‘an 
offense has been or is being committed.’” See also 
Stephens v. United States, —— U.S. App. D.C. —, — 
F.2d ——, decided October 22, 1959, Bell v. United States, 
102 U.S. App. D.C. 383, 254 F.2d 82 (1958), cert. denied 
358 U.S. 885. 

Testimony at the trial showed that Hicks was arrested 
at 2:40 p.m. when he entered 2023 Benning Road, North- 
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east, through the rear door while the raid was in progress 
(J.A. 43). Fudd also was arrested when he entered the 
premises through the rear door during the raid (J.A. 
52). He was searched at 3:05 p.m. (J.A. 53), which in- 
dicates, of course, that he entered the room prior to that 
time. 

The raid was made on the basis of a United States Com- 
missioner’s search warrant (J.A. 2-7, 22). The warrant, 
in turn, was grounded on the mass of facts and informa- 
tion in the affidavit of Officers Thomas and Evans. This 
data included observations of Officer Thomas on six differ- 
ent days between September 2 and 24, 1958, and Officer 
Evans’ observation when he entered the rear room on one 
of those days (September 22) and saw numbers slips and 
the pads normally used in a numbers lottery (J.A. 25).7" 

In addition to the search warrant for the basement of 
2023 Benning Road, Northeast, police obtained arrest war- 
rants for three persons. It is true they did not have 
arrest warrants for any of the appellants. The situation 
is identical so far as appellants Hicks and Fludd are con- 
cerned to that in Wyche v. United States, 90 U.S. App. 
D.C. 67, 68-69, 193 F.2d 703 (1951), cert. denied, 342 U.S. 
943, and it is very analogous to that in Stephens v. United 
States, supra. 

The facts in Wyche were: Police obtained and executed 
a search warrant for a particular premises. On entering 
the premises the police found extensive evidence of num- 
bers activities. All persons present were arrested al- 
though a number of them subsequently were released. 
While the raid was in progress Wyche entered the prem- 
ises and was arrested. This Court said: 


“When the officers entered the premises and ob- 
served the situation, they were fully justified by the 
force of surrounding circumstances to feel there was 
ample probable cause to arrest all persons present 

. . and also to arrest appellant Wyche upon his 
entrance. The premises were a secret rendezvous or 


21 The details of the observations are set forth in the Counter- 
statement of the case, supra, pp. 2-7. 
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hideout for illegal activities, and the officers were 
justified in inferring that all who were present or 
who entered the room at that time of day were prob- 
ably participants in_ the operation of the numbers 
game.” Id, at 69. (Emphasis supplied). 
See also Beard v. United States, 65 App. D.C. 231, 82 
F.2d 837 (1935), cert. denied 298 U.S. 655. 

The facts in Stephens were: Armed with a search war- 
rant, police raided 1547 Third Street, Northwest, a few 
minutes after 2:15 p.m. When the officers entered the 
premises they saw Stephens and a woman in the dining 
room, which was located directly ahead at the end of a 
short hallway. The couple’s backs were to the officers 
and they were observed hastily going through a doorway 
at the rear of the dining room. Stephens was immediately 
arrested and a search of his person uncovered numbers 
code slips and keys to the premises. There was no war- 
rant for Stephens’ arrest and police had never seen him 
previously. The officers did not observe Stephens commit 
any illegal act and lottery paraphernalia was not imme- 


diately visible. Not until fifteen minutes after Stephens’ 
arrest were numbers records, books and paraphernalia 
discovered in a closet and kitchen cabinet. Outwardly, the 
premises were a private dwelling. 

After reviewing the facts on which the officers obtained 
the search and arrest warrants in the Stephens case, this 
Court stated: 


“. . . The officers also knew from their experience in 
investigating gambling that numbers slips are written 
daily throughout the city, collected at various sub- 
stations, and ultimately assembled at a central office 
in time to be tabulated and winners chosen, according 
to pari-mutual totals at various race tracks. 

“In these circumstances, we think the officers had 
reasonable grounds to believe that the premises were 
being used as an assembly point in the lottery opera- 
tions, and that Stephens, who was the only male on 
the premises and was leaving ‘hastily,’ was participat- 
ing in that operation with Venson who had just de- 
parted.” Id. at pp. 4-5 of the slip opinion. 
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The Court pointed out in a footnote that the Government’s 
expert witness concerning the operation of a lottery was 
one of the officers who arrested Stephens and therefore 
the information on the numbers lottery modus operandi 
could be “properly considered as an element in establish- 
ing whether the officers at the scene had probable cause 
to arrest appellant.” The identical situation occurred in 
the instant case, where the Government’s expert witness, 
Lieutenant Foran, arrested appellant Fludd 

Although appellants Hicks and Fludd challenge the 
validity of their arrests, it is significant that none of the 
appellants attack the sufficiency of the search warrant for 
the premises. This being so, appellants apparently con- 
cede the police were legally on the premises. Appellants 
contend that “innocent customers” of the shoe shine shop 
and variety store were as much subjected to arrest as 
were those who participated in the numbers operation. 

This argument ignores the testimony of the police offi- 
cers that only those persons who entered or sought to 
enter the rear room of the premises were arrested and 
searched. The instant situation is like Wyche, supra, 
where all persons present were arrested although some 
were later released. And like Wyche, the premises at the 
rear of the shoe shine parlor and variety store “were a 
secret rendezvous or hideout for illegal activities” and 
the arresting officers were justified not only in inferring 
that all persons present were “probably participants in 
the operation of the numbers game” but that those who 
entered the room at that time of day were likewise par- 
ticipants in the gambling adventure. 

Consequently, it is clear that the arrests of appellants 
Hicks and Fludd were perfectly legal and the search of 


The three officers who executed the search warrant in Ste- 
phens were among the officers who Participated in the instant 
case. See: Brief for Appellee, p. 3, Stephens v. United States, 
supra. 


23 Police began their raid at approximately 2:30 p.m. This 
compares to the time mentioned in Wyche v. United States, supra, 
where the raid occurred a few minutes after 2:15 p.m. 
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their persons followed properly as being incident to law- 
ful arrests. The mere fact that some of the persons 
arrested later were released in no way invalidates the 
arrests of these appellants. 


CONCLUSION 


Wherefore, it is respectfully. submitted the judgments 
of the District Court be affirmed. 


OLIVER GASCH, 
United States Attorney. 


CARL W. BELCHER, 

MAURICE R. DUNIE, 
Assistant United States 
Attorneys. 
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